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Plinske cenovne arbitraze in
priloznosti za arbitrazo v
energetskem sektorju

STALNA ARBITRAZA PRI GOSPODARSKI ZBORNICI SLOVENIJE
KONFERENCA SLOVENSKE ARBITRAZE

Ljubljana, 4. november 2013

Matjaz Ulcar, partner
Odvetniska pisarna UlCar & partnerji
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Prednosti arbitraze

= VecCja avtonomija strank (izbira arbitra, prilagoditev procesnih pravil, izbira
prava)

= Manjsa formalnost postopka, poenostavljena pravila dokazovanja

= HitrejSi in cenejsi (?) postopek

= Postopek ni javen (tudi koncno odlocCitev lahko stranke ohranijo v tajnosti)

= Mirna reSitev spora (veCje sodelovanje strank pri iskanju reSitve, vecCja
moznost nadaljnjega sodelovanja)

= V mednarodnih sporih vecCkrat celo lazja izvrsljivost kot pri tujih sodnih
odloCbah

= Nevtralnost (nepredvidljivost sodne prakse tujih sodiS¢)

= Veclja kvaliteta odlo€anja - moznost izbire arbitra z ustreznimi izkusnjami in
Znanji za reSitev spora
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Kako izkoristiti prednosti arbitraze

Spori, posebej primerni za reSevanje v arbitraznem postopku:

=Spori z mednarodnim elementom (nevtralnost, ni uporabe nepredvidljive in
nepoznane sodne prakse tujih sodisc)

=Spori v zvezi S presojo primernosti oziroma praviénosti dolo€enega
dogovora (spori, ki zahtevajo revizijo revizijo pogodbenih doloCil) - gradbene in
investicijske pogodbe, pogodbe o vzdrzevanju, dolgoro¢ne pogodbe o dobavi
energentov (zemeljskega plina)

=Spori, kjer zelita (ali morata) stranki Se naprej sodelovati - nacin mirne in
hitre reSitve spora

=Spori, kjer se zaradi narave pogodbenega razmerja zahteva zaupna hitra
reSitev spora ob sodelovanju strank
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Pravna razmerja, znacilna za energetiko

= TrajajoCa pravna razmerja (dolgorocnost pogodb)
= Sodelovanje pri kompleksnih investicijskih projektih

= Tuje neposredne investicije = razmerje tuji investitor — gostujoCa drzava
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Revizije cene pri dolgorocnih pogodbah
o dobavi zemeljskega plina

Revizija cene (Price Review) je mehanizem za prilagajanje cen spremembam na
trgu (nujno zaradi dolgorocnosti pogodb), v skladu s katerim lahko stranka pod
doloCenimi pogoji predlaga prilagoditev pogodbeno doloCene cene - cena je
praviloma doloCena na podlagi formule, po kateri cena energenta variira glede
na vrednost cen energentov na trgu

TipiCne pogodbene klavzule v zvezi z dolocCitvijo cen:

Opredelitev sprozilnega dogodka

Postopek prilagoditve cene (relevantne okolis€ine in navodila za prilagoditev
cen) > generalna klavzula (stranki se bosta v primeru spremembe trznih
razmer pogajali o prilagoditvi cene na posten nacin)

Posledice, Ce stranki ne moreta dosecCi sporazuma -> izrecno dolocilo, da bosta
»Spor® glede prilagoditve cene strani reSevali v okviru arbitraznega postopka



Unlike most arbitration . . . .

* Price review arbitration does not involve claims based on
allegations of breach of contract or some other duty.

* |t is a back-up to negotiations between the parties.

* |In a sense, the arbitrators are charged with reaching a
commercially reasonable deal to support the parties’
continuing relationship.
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Primer pogodbene klavzule

If a circumstance beyond the control of either party results in a significant
change in the energy market of the Buyer compared to such energy market
on [date], then either party may give notice for a price review. If the parties fail to
Nnegotiate and agree a revised price formula within 90 days after giving notice
for a price review, the price formula shall be reviewed by arbitration.

In any such arbitration the arbitrators shall review the price formula and shall
decide whether it needs to be revised to reflect, as at the review date, the relevant
significant change(s) in the energy market of the Buyer which affect the value of
[the product] in the end user market of the Buyer as such value can directly or
indirectly be obtained by a prudent and efficient buyer. Any revised price formula
determined by the arbitrators shall enable the Buyer to market economically
[the product] delivered under this Agreement in the energy market of the Buyer in
competition with other competing sources of energy in the end user market of the
Buyer, assuming always the Buyer acts as a prudent and efficient energy
company.’



Basic Issues In a Price Review

[ Adjusting the Contract Price Formula }

Determine if changes have occurred in the Relevant Period

7

Effect on Market Value }

Market Changes }

Determine if those changes have affected the value of gas in the relevant market

A4

Changes not Reflected in Contract Price }

Determine if the Contract Price already reflects the change in market value

~

Adjustment of the Contract Price
Define and quantify a proper price adjustment

[ Resolved by Negotiation or Arbitration }
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Postopek revizije cene

= Postopek revizije cene:

= pogodbena stranka (praviloma kupec) zahteva prilagoditev cene - izkazati, da
so nastopile dogovorjene objektivne okolis€ine za prilagoditev cene

= pogajanja med strankami

= Ce ni dogovora - nova cena se dolocCi v arbitraznem postopku.

= Alistem arbitrazni senat spreminja/dolo¢a pogodbeno voljo strank?
= Pacta Sunt Servanda - pogodba se mora izvajati tako kot se glasi
= Omejene moznosti arbitraznega senata pri prilagajanju cen - odvisno od

pooblastil v pogodbeni klavzuli (razlaga pogodbenega dolocila/formule za
dolocCitev cene; sprememba formule?)

10
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Primeri podobnih situacij

= Spremenjene okolis€ine (rebus sic stantibus), otezena izpolnitev (,hardship®)
- podobno kot klavzule o reviziji cene, le da gre za spremembo ekonomskega
polozaja ene od strank, Ki ji otezuje izpolnitev pogodbe

If at any time or from time to time during the contract period there has been any
substantial change in the economic circumstances relating to this agreement and
(notwithstanding the effect of the other relieving or adjusting provisions of  this
agreement) either party feels that such change is causing it to suffer substantial economic
hardship then the parties shall (at the request of either of them) meet together to consider
what (if any) adjustment in the prices then in  force under this agreement or in the price
revision mechanism contained in this agreement are justified in the circumstances in
fairness to the parties to offset or alleviate the said hardship caused by such change.

Matjaz Ul&ar, odvetnik 4. 11. 2013
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Nacela UNIDROIT

= Nacela UNIDROIT (Clen 6.2.2.) v zvezi s spremembo pogodbe v primeru
otezene izpolnitve (,,hardship®):

= Za otezeno izpolnitev gre, kadar pojav dogodkov bistveno spremeni ravnotezje
pogodbe (zviSanje stroskov izpolnitve, zmanjSanje vrednosti izpolnitve)

= Predpostavke:

= okolis€ine nastanejo o0z. postanejo prizadeti stranki znane Sele po sklenitvi
pogodbe,

= ob sklenitvi pogodbe prizadeta stranka okoliS€in ni mogla predvideti,

= okolisCine so izven nadzora prizadete stranke,

= tveganja nastopa okolisCin ne sme nositi prizadeta stranka.

Matjaz Ul&ar, odvetnik 4. 11. 2013 12
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Energy charter treaty

= Mednarodni sporazum, ki ureja mednarodno sodelovanje na podrocju
energetike - predvsem varuje tuje neposredne investicije

= Podpisnice so vse Clanice Evropske unije

= ZavezujoCe doloCbe glede reSevanja sporov v postopku mednarodne
arbitraze:

= spori med dvema drzavama o0z. med tujim investitorjem ene drzave
pogodbenice in drugo drzavo pogodbenico v postopku mednarodne arbitraze:

= dolodena pravila (ICSID (International Centre for Settlement of Investment
Disputes) pravila, Pravila UNCITRAL (United Nations Commission on
International Trade Law) in Pravila Stockholmske gospodarske zbornice)

Matjaz Ul&ar, odvetnik 4. 11. 2013
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