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Uvodnik

Poslovni cilji v re$evanju sporov

Resevanje sporov sledi razvojnim tokovom v gospodarstvu. Pricakovati je, da se

bo s strukturnimi reformami v ban¢nistvu in postopno prodajo drzavnih delezev
v gospodarskih druzbah odprl trg zdruzitev in prevzemov. Ozivitev borze in
trgovanja z vrednostnimi papirji bosta temeljito prevetrila korporacijska razmerja.
Vse to bo imelo pomemben vpliv na korporativno upravljanje in odnose med la-
stniki kapitala in organi vodenja ter nadzora. Dolo¢enim sporom se v tem procesu
enostavno ne bo mo¢ izogniti. Zasledovanje poslovnih ciljev v resevanju sporov bo

tako prislo do izraza bolj kot kdaj koli pre;j.

V tokratni $tevilki prvi objavljamo analizo prelomne odlo¢be avstrijskega vrhovnega
sodis¢a, ki obravnava vprasanje, kdaj je stranko arbitraznega sporazuma mogoce $teti
za potro$nika oziroma podjetnika. Bralec bo hitro opazil, da lahko tematika, zaradi
podobnosti pravnih ureditev, kmalu postane aktualna tudi v Sloveniji. V tem smislu
je analiza omenjene odlo¢be lahko pomembno pomagalo pri razumevanju razsezno-
sti problematike. V tej $tevilki premierno predstavljamo tudi plinske cenovne arbi-
traze. Pri teh ne gre za klasi¢no reSevanje gospodarskih sporov, temve¢ za prilagajanje
vsebine pogodbe novim trznim razmeram in vzpostavljanje pogodbenega ravnotezja
med strankama. Plinske cenovne arbitraze tako terjajo poznavanje “Sirse slike” in so
verjetno najlepsi primer upostevanja poslovnih ciljev v re$evanju sporov.

V sredi$¢e smo postavili tematiko arbitrabilnosti korporacijskih sporov. Trendi

po svetu nasploh gredo v smeri Sirjenja polja arbitrabilnosti. Arbitrazno resevanje
korporacijskih sporov je v Nemdiji in Skandinaviji zelo razvito, v Sloveniji pa je Se
v povojih. Prispevek naj bo zato spodbuda za nadaljnje raziskovanje te obsezne te-
matike in razvoj arbitrazne prakse na tem podro¢ju. “Klasi¢ne arbitrazne tematike”
so tokrat zastopane s prispevkoma o dokazovanju s pri¢ami ter pomenu sodelova-
nja med odvetnikom in internim pravnim svetovalcem v podjetju.

Kaj torej razumeti pod poslovnimi cilji v re$evanju sporov? Predvsem dvoje.
Najprej mora re$evanje sporov slediti gospodarskemu razvoju in potrebam uporab-
nikov. Nadalje poslovni cilji strank odlo¢ilno vplivajo na to, kako te “upravljajo”
svoje spore. Zasledovanje poslovnih ciljev v reSevanju sporov pa kon¢no pomeni
tudi, da imajo uporabniki na voljo dovolj Sirok nabor alternativnih oblik resevanja
sporov. Stalna arbitraza se je zato v letu 2014 lotila priprave novih mediacijskih
pravil, s katerimi zaokrozuje svojo ponudbo na podroéju resevanja sporov. Stranke
bodo tako poleg arbitraze imele na voljo tudi mediacijo, bodisi kot samostojen
mehanizem bodisi v kombinaciji z arbitrazo. V naslednji Stevilki bo zato govora o
“mostovih med mediacijo in arbitrazo”.

Marko Djinovi¢ prof. dr. Ales Gali¢

strokovni urednik odgovorni urednik

A y A
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The legal systems of
many states contain legal
instruments designed to
redress the imbalances
between strong and weak
parties, for example, by
providing legal aid to
impecunious parties,
which is not available in
arbitration proceedings
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PotroSnik ali podjetnik?

A landmark decision of the Austrian Supreme Court clarifying
when parties to arbitration agreements should be treated as

consumers or entrepreneurs

Observations on Austrian Supreme Court judgement of 16 December 2013, 6 Ob 43/13m

dr. Christian Aschauer

Christian Aschauer is a partner with ARP in Vienna, an international boutique law firm specialising in

international arbitration and other forms of alternative dispute resolution (ADR). Dr. Aschauer’s work
as an arbitrator includes proceedings under the rules of the ICC, VIAC, Camera Arbitrale di Milano
and UNCITRAL. Dr. Aschauer regularly represents parties in proceedings to enforce arbitral awards and
proceedings to set aside arbitral awards. From 2006 to 2012, Dr. Aschauer taught civil procedure as an
adjunct lecturer in law at the University of Graz, and since 2012 has taught international arbitration there.

Web: www.arb-arp.at

Introduction

The Austrian legislature protects consumers from
entering into arbitration agreements for many legiti-
mate reasons. In business transactions involving con-
sumers, the latter are typically less informed and at a
financial disadvantage. They may not even know what
arbitration is and are usually unable to finance arbitral
proceedings. The legal systems of many states contain
legal instruments designed to redress the imbalanc-
es between strong and weak parties, for example, by
providing legal aid to impecunious parties, which is
not available in arbitration proceedings. Mindful of
this imbalance, the Austrian legislature enacted Sect.
617 CPC, which entered into effect together with the
Austrian Arbitration Law Act on 1 July 2006; subsec-
tions (1) to (3) of that statute provide as follows:

“§ 617(1) Arbitration agreements between an entre-
preneur and a consumer may only be validly conclud-
ed for disputes which have already arisen.

(2) Arbitration agreements to which a consumer is a
party must be contained in a document which is ho-
lographically signed by him. That document may not
contain any other agreements than those referring to
the arbitration procedure.

(3) In arbitration agreements between an entrepre-
neur and a consumer, the consumer must, prior to

concluding the arbitration agreement, be furnished
with a written legal advice notice regarding the sig-
nificant differences between an arbitration and court
proceedings.”

Complex problems may arise if Section 617 CCP
is invoked in agreements under corporate law. This
comes from the rather broad definition of ‘consumer’
in Austrian law. In principle, the definition of consum-
er in Section 617 CCP is the same as in the Austrian
Consumer Protection Act.! Under Sect. 1(1)(1) of the
Consumer Protection Act an ‘entrepreneur’ is a par-
ty for whom the transaction forms a part of the op-
eration of his business; sec. 1(1)(2) of the Consumer
Protection Act states that all other parties are ‘consum-
ers.> Thus, status as a consumer is the “default position”
under Austrian law, regardless of the concrete balance
or imbalance of power between the parties.?

1 Reiner, A.: Schiedsverfahren und Gesellschaftsrecht, Ges RZ 2007, p.
165 with further references.

2 Section 1(1) of the Consumer Protection Act: “(1) This Chapter applies
to transactions under participation of 1. someone, on the one hand, for
whom the transaction _forms part of his business enterprise, and 2. some-
one, for whom this is not the case (in the following referred to as entrepre-
neur).”

3 Kirejci H., in Rummel, P. (ed.), ABGB, 3rd ed., § 1 KSchG, marg. no. 5.



It goes without saying that the restrictions contained
in Sect. 617 CCP are alarming to many Austrian le-
gal practitioners and academic writers who deal with
corporate law matters, and the “consumer” restrictions
have unleashed quite a controversy regarding the scope
of Section 617 CCP.* In the judgement reported infra,
the Supreme Court decided in essence that the restric-
tions contained in Sect. 617 CCP will apply even in
the realm of corporate law.

The facts at issue

In summary, the facts at issue in the Supreme Court
judgement of 16 December 2013 were as follows:

On 26 February 2008, four parties — the Bulgarian
individual owner of a fruit juice trade mark, a
Liechtenstein establishment or “Anstalt” and a Cyprus
company called “G... Ltd” on one side of the transac-
tion and an English investor on the other — entered
into a joint venture agreement called “Shareholders
Agreement” which dealt with the future organisation
and operations of “G... Ltd” and another Bulgarian
joint stock company called “B... AD”. The purpose of
the joint venture agreement was to grant the English
investor a stake in the commercialization of the fruit
juice trademark, which was being transferred from
the Bulgarian individual to the Cyprus company “G...
Ltd”. According to the joint venture agreement, “G...
Ltd” and “B... AD” were to distribute fruit juice under
the licensed trade mark, with “B... AD” acting as oper-
ating company.

“G... Ltd” was jointly owned by the Liechtenstein es-
tablishment (53.2%) and the English investor (46.8%).
Furthermore, the Bulgarian individual had full control
over “B... AD” via his stake in the Liechtenstein estab-
lishment and the stake of the latter in “G... Ltd”, which
was, in turn, the sole shareholder of “B... AD” The
Bulgarian individual was also in a position to appoint

4 See, in alphabetical order, Nueber, M.: Schiedsvereinbarungen mit Ver-
brauchern im GmbH-Recht, ZAK 2010, p. 4; Nueber, M.: Die Privat-
stiftung in Verfahren vor ,sterreichischen” Schiedsgerichten, GesRZ
2012, p. 339; Reiner, A.: Schiedsverfahren und Gesellschaftsrecht, Ges-
RZ 2007, 151; Riegler, S.: Wirtschafts- versus Verbraucherstreitigkeit-
en vor Schiedsgerichten, ecolex 2011, p. 882; Schumacher, F: Uber-
legungen zu Gesellschafterstellung und Unternehmereigenschaft, wbl
2012, p. 71; Schifferl, M. and Kraus. S.-F: § 617 ZPO und Schiedsk-
lauseln in Gesellschaftsvertrigen; Stippl, Ch. and Steinhofer, St.: Kein
Verbraucherschutz fiir Gesellschafter im Schiedsrecht, ecolex 2011, p.
816; Ohlberger, V.: Sind Schiedsklauseln in GmbH-Gesellschaftsver-
trigen noch méglich? ecolex 2008, p. 51.

the board of “B ... AD’, and, in his role as president of
the board of “B ... AD”, he was authorised to represent
“B... AD” alone.

The joint venture agreement contained a standard
ICC arbitration agreement calling for arbitration of
any disputes in Vienna. When a dispute arose, the
English investor filed a request for arbitration against
the Bulgarian individual, the Liechtenstein establish-
ment and the joint venture company “G... Ltd”. By
arbitral award dated 20 July 2010, an ICC arbitral tri-
bunal found that it had jurisdiction over the Bulgarian
individual and the Liechtenstein establishment. By
subsequent award of 27 September 2010, the arbitral
tribunal found in favour of the English investor on
the merits. Subsequently, the Bulgarian individual
and the Liechtenstein establishment asked the Vienna
Commercial Court to set aside both awards, sub-
mitting that the arbitration agreement was not valid
(Section 611 (2)(1) CCP) on the grounds that they
were consumers within the meaning of section 617(1)
CCP and that the requirements for arbitration agree-
ments between an entrepreneur and a consumer con-
tained in section 617 had not been met.

The decision of the Austrian Supreme Court

The setting aside claim was unsuccessful in the trial
court and at both levels of appellate review.> The fol-
lowing paragraphs contain a translation of selected
extracts from the Supreme Court decision:

]

“3.1. However, pursuant to sec. 617 CCP, arbitra-
tion agreements between an entrepreneur and a
consumer can only be validly made for disputes that
have already arisen. Sec. 617(1) CCP does not con-
stitute a limitation on objective arbitrability, but
rather should be classed as ‘another condition prec-
edent to the validity of an arbitration agreement’

5 Since the setting aside claim was filed prior to 1 January 2014, the court
of first instance was the Regional District Court or “Landesgericht” (in
this case: the Vienna Commercial Court or “Handelsgericht Wien”)
where the place of arbitration was located, and the matter then pro-
ceeded to an appellate court, and from there on to the Supreme Court.
As from 1 January 2014, following a reform of the Austrian arbitration
law (Federal Law Gazette of 11 July 2013, no. I/118), the Austrian Su-
preme Court, as the court of first and last instance, has exclusive juris-
diction over all setting aside claims and claims for declaration of the
existence or non-existence of arbitral awards.

PotrosSnik ali
podjetnik?

It goes without saying
that the restrictions
contained in Sect. 617
CCP are alarming to
many Austrian legal
practitioners and
academic writers who
deal with corporate

law matters, and the
“consumer” restrictions
have unleashed quite a
controversy regarding the
scope of Section 617 CCP

However, pursuant to
sec. 617 CCP, arbitration
agreements between

an entreprenecur and a
consumer can only be
validly made for disputes
that have already arisen.
Sec. 617(1) CCP does not
constitute a limitation on
objective arbitrability, but
rather should be classed
as ‘another condition
precedent to the validity
of an arbitration
agreement’
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Potrosnik ali
podjetnik?

As an initial point, the
court wishes to make
clear: There is no doubt
that, by its wording and
systematic position,
Sec. 617 CCP refers to
all arbitrations with an
Austrian seat

There is no basis in the
remaining portions of
Chapter 4 of the CCP for
differentiating between
‘international’ arbitral
proceedings and purely
domestic arbitrations;
rather, the provisions are
applicable to all arbitral
proceedings where the
place of arbitration lies
within Austria
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(3 Ob 144/09m; Ohlberger, OJZ 2010, p. 189;
Stippl in Liebscher, Oberhammer and Rechberger,
Schiedsverfahrensrecht I, margin no. 4/105).

.

4.1. The Supreme Court has not hitherto ruled on
the application of Sec. 617 CCP to disputes under

corporate law. [...]

4.2. Various positions are espoused in the legal liter-
ature regarding application of Sec. 617 CCP to dis-
putes under corporate law. In the view of some au-
thors, Sec. 617 CCP should be deemed applicable
to corporate law disputes, as well (see, in particular,
Reiner, Schiedsverfahren und Gesellschaftsrecht,
GesRZ 2007, pp. 151 fF).

4.3. According to Hausmaninger (in Fasching and
Konecny, 2nd ed., Sec. 617 CCP, margin no. 23) it
may ‘under certain circumstances” constitute entre-
preneurial action where parties enter into articles of
association or other action is taken as a shareholder,
because, as he says, this cannot be attributed to the
personal sphere of a consumer.

[.]

4.5. By contrast, other authors put forward various
arguments in support of the position that Sec. 617
CCP is not applicable at all to corporate law dis-
putes (Terlitza and Weber, Zur Schiedsfahigkeit
gesellschaftsrechtlicher Streitigkeiten nach
dem SchiedsRAG 2006, OJZ 2008, p. 1 [p. 7];
Ohlberger, Sind Schiedsklauseln in GmbH-
Gesellschaftsvertrigen noch moglich?  ecolex
2008, p. 51; Stippl, op. cit,, margin no. 4/32;
Weber and E. Oberhammer in Klausegger et al,
Austrian Yearbook on International Arbitration
2010, p. 28; Nueber, Schiedsvereinbarungen mit
Verbrauchern im GmbH-Recht, Zak 2010/70;
Schifferl and Kraus, op. cit.; Stippl and Steinhofer,
Kein = Verbraucherschutz  fiir = Gesellschafter
im Schiedsrecht, ecolex 2011, p. 816; Riegler,
Wirtschafts- versus Verbraucherstreitigkeiten vor
Schiedsgerichten, ecolex 2011, p. 882; Nueber, Der
Gesellschafter als Verbraucher im Schiedsverfahren,
Aufsichtsrat aktuell 2012, vol. 5, p. 20 [p. 22]; E.
Schumacher, Der Gesellschafter als Unternehmer
- Uberlegungen zur Gesellschafterstellung und

Unternehmereigenschaft,wbl2012,p.71[pp.77f ];
Trenker and Demetz, Schiedsfihigkeit von
Beschlussmingelstreitigkeiten in der GmbH, wbl
2013, p. 1).

4.6. In some cases, the argument is made that Sec.
617 CCP is not a ‘fit’ for arbitral tribunals estab-
lished by articles of association (Ohlberger, op. cit.).
Those authors argue that the provision is to afford
protection against undue haste in entering into ar-
bitration agreements; however, they argue, that risk
is covered in the case of articles of association by the
requirement of notarisation. Another view holds
that, as a general proposition, one cannot classify
the legal relationship between a shareholder and his
co-shareholders (i.e. the internal company relations
under corporate law) as an entrepreneur/consumer
relationship; under that view, the typical situation
of contractual disequilibrium is lacking (Terlitza
and Weber, op. cit.). Similar arguments are used
to advance the view that Sec. 617 CCP should be
subject to teleological reduction (see, e.g. Schifferl
and Kraus, op. cit.; Trenker and Demetz, op. cit.).

5.1. These views are unsupportable [in Austrian
law]. As an initial point, the court wishes to make
clear: There is no doubt that, by its wording and
systematic position, Sec. 617 CCP refers to all ar-
bitrations with an Austrian seat. The provisions of
Chapter 4 of the CCP (Secs. 577 ff. Austrian CCP)
apply only to such arbitration proceedings; only
title eight of Chapter (Sec[s]. 614 [ff.] Austrian
CCP) refers to foreign arbitral awards. There is
no basis in the remaining portions of Chapter 4
of the CCP for differentiating between ‘interna-
tional’ arbitral proceedings and purely domestic
arbitrations; rather, the provisions are applicable
to all arbitral proceedings where the place of arbi-
tration lies within Austria (an unclear view is taken
in Nueber, Aufsichtsrat aktuell 2012, vol. 5, p. 20
[p. 24]). And indeed, we cannot presume that the
legislature failed to consider international arbitra-
tions at the time of enacting the Arbitration Act
2006 [Schiedsrechts-Anderungsgesetz 2006], by
which the legislature introduced the provisions of
Sec. 617 CCP, since one of the declared aims of the
reform was precisely that: to promote international
commercial arbitration (see the legislative materials
under ‘ErlautRV 1158 BIgNR 22. GP 2).



5.2. Sec. 617 Austrian CCP (and the remaining
provisions of Chapter 4) will only fail to apply if the
place of arbitration is not located within Austria; in
such case, courts in Austria may only take account
of the disadvantaged position of a weaker party in
the course of recognising and enforcing a foreign
arbitral award (see the Supreme Court decision no.
3 Ob 144/09m, Evidenzblatt 2010, no. 21 [with
comments by Ohlberger] = Juristische Blitter
2010, p. 255).

5.3. The Arbitration Law Amendments Act 2013
[Schiedsrechts-Anderungsgesetz 2013] confirms
the significance of protecting consumers in the
international context, as well. According to the
legislative materials (2322 BIgNR 24. GP 3 f),
concentrating the role of the judiciary in arbitra-
tion matters in the Supreme Court is, in particular,
intended to aid the proceedings in (international)
commercial arbitration matters; however, the rule
vesting sole jurisdiction in the Supreme Court is
not limited to (international) commercial arbitra-
tion matters or to transactions between entrepre-
neurs, but rather it applies beyond those matters
to all other (general) proceedings, as well. As the
materials expressly point out, however, application
of the provisions curtailing the stages of appellate
review is deliberately excluded where the issue of
superior and inferior positions of the parties (entre-
preneur — consumer) arises. Proceedings in which
a consumer is a party are thus not supposed to be
subject to the new regime. Thus, in these entrepre-
neur-consumer cases, there is no reduction of the
levels of appellate review.

5.4. This makes clear beyond any doubt that, when
enacting the SchiedsRAG 2013, the legislature did
in fact also — and particularly — give consideration
to international arbitral proceedings. We must also
assume that the legislature was familiar with the
discussions in the legal literature that went on prior
to the reform of 2013. The legislature consciously
refrained from taking up the demands either for
repeal of Sec. 617 CCP or at least for an exception
in the case of international arbitral proceedings.
Nor did the legislative materials offer the slightest
indication of support for the view that Sec. 617
CCP should not be applicable to corporate law
disputes. To such extent, SchiedsRAG 2013 lends
even greater force to the intent of the legislature to

adhere to its goal of comprehensively protecting
consumers in arbitral proceedings through instru-
ments of procedural law.

5.5. Furthermore, this Court fails to be persuaded
by the arguments put forward for subjecting Sec.
617 CCP to teleological reduction. Pursuant to
general principles, in order to apply teleological
reduction, there would need to be a narrowly cir-
cumscribed group of cases which is not covered by
the policy underlying the law or the purposes of
the law, contrary to its literal wording, and such a
group of cases would need to be distinguished from
the group of cases which are ‘actually intended’ to
the extent that it would be unjustified and arbitrary
to treat them the same (F. Bydlinski in Rummel,
ABGB, 3rd ed., § 7 margin no. 7; Evidenzblatt
1988, no. 21). However, there can be no sugges-
tion of this in the present case. The fact that in
some cases, corporate law disputes of consumers
must, where they arise, be conducted in the ordi-
nary courts does not, in any event, constitute such
a serious disadvantage as to require elimination by
means of interpretation, all the more since it allows
consumers to enjoy the legal protection of ordinary
court proceedings, which are supposed to be the
normal default forum for resolving legal disputes.

]

6.1. Consequently, we now turn to the question of
whether the two Claimants should be regarded as
consumers. According to the prevailing view, the
definition of consumer under Sec. 617 CCP is
identical to that set out in the Austrian Consumer
Protection Act (Oberhammer, Entwurf eines neu-
en Schiedsverfahrensrechts [2002] p. 49; Power,
Arbitration Act § 617 margin no. 2; Rechberger
and Melis in Rechberger, ZPO, 3rd ed., § 617 mar-
gin no. 1; Zeiler, Schiedsverfahren § 617 margin
no. 8; Hausmaninger in Faschingand Konecny,
2nd ed., § 617 ZPO margin no. 22; Petsche in
Arbitration Law of Austria § 617 ZPO margin
no. 4; Schwarz and Konrad, Vienna Rules, margin
no. 1-044; Stippl in Liebscher, Oberhammer and
Rechberger, Schiedsverfahrensrecht I margin no.
4/31 with further citations).

6.2. Under Sec. 1(1) of the Consumer Protection
Act, an ‘entreprencur’ is a party for whom the

PotrosSnik ali
podjetnik?

Sec. 617 Austrian CCP
(and the remaining
provisions of Chapter 4)
will only fail to apply if
the place of arbitration
is not located within
Austria; in such case,
courts in Austria may
only take account of the
disadvantaged position
of a weaker party in the
course of recognising
and enforcing a foreign
arbitral award

According to the
prevailing view, the
definition of consumer
under Sec. 617 CCP is
identical to that set out in
the Austrian Consumer
Protection Act
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Potrosnik ali
podjetnik?

Under the consistent
jurisprudence of the
courts, a commercial
view should be taken
when assessing whether
a shareholder should be
treated as a consumer or
entrepreneur

Under the prevailing
view, inapplicability of
consumer protection
law will turn primarily
on the extent to which
the shareholder can
exercise influence over
the management of the
company’s affairs. The
mere fact of whether
the shareholder is also a
director in addition to his
shareholder role will, by
contrast, not be deemed
determinative
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transaction is part of the operation of his business;
every other party (who is not acting as an entrepre-
neur) is a consumer (Krejci in Rummel, ABGB,
3rd ed., vol. II/4 § 1 KSchG margin nos. 4 and 9;
Apathy in Schwimann, 3rd ed., vol. V' § 1 KSchG
margin no. 8; Mayrhofer and Nemeth in Fenyves,
Kerschner and Vonkilch, Klang, 3rd ed., § 1 KSchG
margin no. 2; Langer in Kosesnik-Wehrle, KSchG,
3rd ed., § 1 margin no. 1; Schwarz and Konrad,
Vienna Rules margin no. 1-044).

6.3. Unlike the situation under EU law (see the
Council Directive 93/12/EEC of 5 April 1993 on
unfair terms in consumer contracts; see also case
6 Ob 240/11d), the definition of ‘consumer’ in
Austria is not limited to natural persons.

7.1. The law does not expressly define the legal
system that should be referred to when assessing
whether a party to an arbitration agreement res-
ident or located abroad should be deemed a con-
sumer. The legislative materials likewise provide
no more detailed comments on the point (‘1158
BIgNR 22. GP 30°). In the course of the legis-
lative process, the applicability of Austrian law
was apparently considered an obvious point and
the legislature weighed the option of integrating
these protective provisions for consumers into
the Consumer Protection Act, rather than placing
them in the CCP (see Oberhammer, Entwurf eines

neuen Schiedsverfahrensrechts, [pp.] 42 and 49).

.

7.6. As already pointed out above, Sec. 617 CCP
constitutes a prerequisite to the validity of an ar-
bitration agreement. However, this would argue
in favour of applying Austrian law and thus apply-
ing the Consumer Protection Act in cases where
the place of arbitration is located within Austria
(Stippl, op. cit. margin no. 4/27). This is in fact
also in line with the provision in Art. V(1)(a) of
the New York Convention; according to that pro-
vision, in the absence of any choice of law, the law
of the country in which the arbitral award has been
or is to be rendered will apply.

7.7. Thus, in summary, a party’s status as a ‘consum-
er’ under Sec. 617 CCP should be assessed under

Austrian law. There is no room for differentiating

by nationality, as has been sometimes proposed
in legal literature (see Stippl, op. cit., margin no.
4/132) such that the protections of Sec. 617 CCP
would only benefit Austrian citizens. However, this
does not rule out the possibility that, in light of
their structure and similarity to legal entities clas-
sified by the Austrian legislature as ‘entreprenecurs,
foreign holders of legal rights may also be qualified
as ‘entrepreneurs, by way of analogy with Sec. 2 of
the Austrian Entrepreneurial Code, and thus also

for purposes of Sec. 617 Austrian CCP.

8.1. Under the consistent jurisprudence of the
courts, a commercial view should be taken when
assessing whether a shareholder should be treat-
ed as a consumer or entrepreneur (decisions nos.
7 Ob 315/01a; 3 Ob 141/03m; 9 Ob 27/05v; 6
Ob 12/03p; 9 Ob 27/05v; 8 Ob 91/09d; 6 Ob
105/10z; 1 Ob 99/10f; 2 Ob 169/11h). In sub-
stance, this constitutes a teleological reduction, as
F. Schumacher (wbl 2012, pp. 71 ff.) has pointed
out in the legal literature and as noted most recent-
ly by the Fourth Panel of this court (decision no. 4
Ob 232/12i with detailed reasoning). What is ac-
cordingly relevant is whether the contract party in
question has effectively acted in an entrepreneurial
sense, considering the identity of the interests of
the shareholder and the company.

]

8.3. Under the prevailing view, inapplicability of
consumer protection law will turn primarily on the
extent to which the shareholder can exercise influ-
ence over the management of the company’s affairs.
The mere fact of whether the shareholder is also a
director in addition to his shareholder role will, by
contrast, not be deemed determinative.

]

9.2. It is manifest that, in any case, this equity stake
on the part of [the Bulgarian individual] Claimant
1 gives him a substantial degree of control over
the management of the operating company ‘B...
AD:’. Based on his position as majority sharehold-
er, decision-making at ‘B... AD), and in particular
appointment and dismissal of ‘B... AD’S’ board was
entirely in Claimant I’s hands (see Art. 221 (4) of
the Bulgarian Commercial Code). As the chairman



of the board, Claimant 1 also had full powers of
representation under Art. 235(1) and Art. 244 (1)
of the Bulgarian Commercial Code. The court thus
concurs in the assessment of the appellate court
that Claimant 1 ‘fully controls’ the operating com-
pany ‘B... AD’

9.3. Even if, pursuant to what we have said here,
formal status as a managing director is not a nec-
essary prerequisite to a finding that a shareholder
has controlling influence, and thus to classifying
the shareholder as an ‘entrepreneur’ in the present
case this criterion is met in respect of Claimant 1,
aswell. [...]

9.4. This means that Claimant 1 was even autho-
rised in formal legal respects to represent the com-
pany and to manage its affairs. In addition, he held
the office of chairman of the board and thus had
a dominating position — even vis-a-vis the exec-
utive directors — because the executive directors
were required to report directly to the chairman
regarding facts and circumstances of importance
to the company (Art. 244(5) of the Bulgarian
Commercial Code). Finally, Claimant 1 was also
the managing director (“executive director”) of
the two other direct shareholders of ‘B... AD) i.e.
of ‘L... AD’ and of ‘.. Group AD’ In addition,
Claimant 1 was the founder and sole owner of
Claimant 2 [the Liechtenstein establishment].
However, the founder is the ‘supreme constitutive
body’ of a Liechtenstein Anstalt and thus compa-
rable to the position of a GmbH’s sole shareholder
and managing director (Bdsch, Liechtensteinisches

Stiftungsrecht, p. 681).

9.5. And indeed, against this factual background,
we are unable to find any fault with the assessment
of the lower courts that Claimant 1 had absolute
control over the companies in which he had an eq-
uity stake and should in any event be regarded as an
entrepreneur in exercising his control.

[..]

9.6. Entreprenecurial activities within the meaning
of sec. 1 of the Consumer Protection Act may also
extend across more than one formal legal entity.
The constellation of a multi-tiered corporate struc-
ture, with branches abroad, as is presented in the

case at hand, constitutes a case of complex organi-
sation of Claimant 1’s entrepreneurial activities. In
overall respects, the case before this Court pertains
to a Liechtenstein special purpose company of a
Bulgarian entrepreneur, who is selling a minority
share in the fruit juice business held by that com-
pany to a British investor and is contracting under
a joint venture arrangement to specifically allocate
rights and obligations with his new partner.

]

10.1. But [the Liechtenstein establishment] Claimant
2 (as correctly found by the Lower Courts) should
likewise not be regarded as a consumer.

102.[...]

10.3. For the purposes of analogously applying
the formal definition of entrepreneur in Sec. 2 of
the Entreprencurial Code to a foreign legal enti-
ty, it will suffice if the foreign legal entity (at least
approximately) corresponds, in terms of its sub-
stance, to one of the selected Austrian legal entities
(decision no. 2 Ob 64/08d; Straube and Ratka in
Straube, UGB, vol. I, 4th ed., § 2 margin no. 14-
15). In Art 534(1) of the Liechtenstein Persons
and Companies Act, the Liechtenstein legislature
expressly qualifies the legal entity of the ‘Anstalt’ as
an ‘enterprise’

]

11. Since both Claimants are to be deemed ‘entre-
preneurs, a valid arbitration agreement has been
concluded. As a consequence, the lower courts
were correct to dismiss the request for setting aside

under sec 611(1), first case, CCP.”
Observations
Introduction

In the opinion of the author, the Austrian Supreme
Court has reached the correct result. The Supreme
Court performed a thorough economic assessment
of the position of the Bulgarian individual and found
that he had full control over the operations and man-
agement of “B...” which in and of itself sufhices to char-
acterise him as an ‘entrepreneur’ within the meaning

PotrosSnik ali
podjetnik?

Since both Claimants
are to be deemed
‘entrepreneurs) a valid
arbitration agreement
has been concluded. As
a consequence, the lower
courts were correct to
dismiss the request for
setting aside under sec
611(1), first case, CCP
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Potrosnik ali
podjetnik?

When assessing the nature
of the “after the dispute
has arisen-requirement”,
the first question is: What
is the relevant definition
of the “form” of an
agreement?

If a requirement is
designed to guarantee
visibility, keep a clear
record of an agreement,
or to warn a person about
entering into a specific
agreement, then it may be
considered a requirement
regarding the form of an
agreement

Furthermore, one must
begin one’s analysis with
the presumption that

the nature of any given
requirement will be
formal, as opposed to a
requirement of substance
or involving other aspects.
Form is the “default”
status of a requirement
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of Section 1(1)(1) of the Consumer Protection Act
and Section 617 CCP. As far as the Liechtenstein
“Anstalt” is concerned, the Supreme Court anal-
ogised the statutory characterisation of the law of
Liechtenstein (which provides that an “Anstalt” is
an enterprise) with the position under Austrian law,
concluding that the “Anstalt” must also be deemed
an entrepreneur within the meaning of Sections 1(1)
(1) of the Consumer Protection Act and Section 617
CCP. There is nothing the present author can add to
the Court’s reasoning. In the next section of this dis-
cussion, however, the author will offer an alternative
line of reasoning positing that sec 617(1)-(3) CCP ac-
tually contain requirements as to the form of the arbi-
tration agreement that, in cases with an “international”
element, are displaced by the (much less demanding)
formal requirements prescribed by Art. II(1) of the
New York Convention.

The requirements prescribed by Section 617(1)-
(3) CCP pertain to the form of the arbitration
agreement

Legal scholars in Austria differ as to how one should
characterise the requirement prescribed by Section
617(1) CCP (the arbitration agreement between
an entrepreneur and a consumer must be made “for
disputes which have already arisen”). The legislative
materials imply that the provisions constitute a limita-
tion on objective arbitrability.® This view is contested
by other legal writers” and not shared by the Supreme
Court;® rather, the Supreme Court refers to “another
condition precedent to the validity of an arbitration
”9 . . .

agreement’.” One writer finds that the requirement is
({33 . » . .

similar” to a requirement regarding the form of the
arbitration agreement.'’

When assessing the nature of the “after the dispute
has arisen-requirement’, the first question is: What is

6 Sce the legislative materials regarding Sect. 617(1) CPC in Kloiber, B.,
Rechberger W, et al.;, Das neue Schiedsrecht, 2006, p. 354.

7 Stippl, Ch., in Liebscher, Ch., Oberhammer, P. and Rechberger, W.:
Schiedsverfahrensrecht, vol. 1, margin no. 4/104; Ohlbcrgcr, V.: Zur
(Nicht-)Anwendung schiedsrechtlicher Verbraucherschutznormen in
auslindischen Schiedsverfahren, OJZ 2010, p. 189.

8 See no. 3.1 of the decision quoted above, where the Supreme Court
expressly states that Sect. 617(1) CCP does not pertain to objective
arbitrability.

9 See the Supreme Court decision of 22 July 2009, no. 3 Ob 144/09m.

10 Stippl, Ch., in Liebscher, Ch., Oberhammer, P. and Rechberger, W.:
Schiedsverfahrensrecht, vol. I, margin no. margin no. 4/105.

the relevant definition of the “form” of an agreement?
One does not have to assess this on the basis of a par-
ticular domestic law. Courts and scholars appear to ac-
cept that courts should be autonomous in construing
a reference term in international private law statutes
(“Verweisungsbegrift ”) such as the “form” of an agree-
ment, based on the purpose of the legal provision in
question.'! What is relevant is the common functional
understanding of the term: Ifa requirement is designed
to guarantee visibility, keep a clear record of an agree-
ment, Or to warn a person about entering into a specif—
ic agreement, then it may be considered a requirement
regarding the form of an agreement.'? As the Supreme
Court stated in an earlier case, a requirement'® will be
considered a requirement of “form” if it is designed to
record an agreement or to protect the parties from en-
tering into the agreement without due consideration.'
This view is echoed by Prof. Kropholler, who states
that protecting a party from hasty action (“Schutz
vor Ubereilung”), safeguarding free decision-making
(“Schutz der freien Willensbildung”) and protecting
parties from undue influence (“Schutz vor unlauterer
Becinflussung”) are the typical purposes of formal pre-
requisites.”

Furthermore, one must begin one’s analysis with the
presumption that the nature of any given require-
ment will be formal, as opposed to a requirement of
substance or involving other aspects. Form is the “de-
fault” status of a requirement.' In cases of doubt, the
assumption must be that a requirement relates to the
form of an agreement."”

Against this background, it is difficult to deny that
the “after the dispute has arisen-requirement” in

Sect. 617(1) CCP relates to the form of the arbitra-
tion agreement. This characterisation is also in line

11 Schwimann, M.: Die Schwierigkeiten der Qualifikation im IPR, OJZ
1980, p. 7 (see, Sect. 4. ,Teleologische Qualifikation); see also Ver-
schraegen, B., in Rummel, P.: ABGB, 3rd ed., § 8 IPRG, marg. no. 3.

12 Veschraegen, B., in Rummel, P.: ABGB, 3rd ed., § 8 IPRG, marg. no. 3.

13 The case (Supreme Court decision of 13 February 1986, no. 6 Ob
700/84, SZ no. 59/27) concerned a requirement under Italian law
holding that an adoption order must be made by the President of the
Court where the adopting party’s residence is located.

14 See also Posch, W.: Internationales Privatrecht, 3rd ed., p. 77.

15 Internationales Privatrecht, 6th ed., p. 311.

16 Kropholler, J.: Internationales Privatrecht, 6th ed., p. 311.

17 See the explanations given by Keller, M., in Basler Kommentar, Inter-

nationales Privatrecht, Art. 124, marg. no. 5, with regard to Art. 124 of
the Swiss International Private Law Act.



with the characterisation of the requirements in Sect.
617(2) and (3) CCP, where the formal character is
beyond doubt.'® All three subsections manifestly seek
to protect consumers, and even caution them against
entering into arbitration agreements without due con-
sideration of the differences between arbitration and
court proceedings.

In cases with an international element, Art. II of the
New York Convention overrides Sect. 617(1)-(3)
CcCp

If we accept this characterisation of the requirements
contained in 617(1)-(3) CCP as being of a formal
nature, then Art. IT of the New York Convention'
comes into play. Austria (just as Slovenia) made no res-
ervations under Art. I(3) of the New York Convention
that it would apply the Convention only to legal rela-
tionships “which are considered commercial under the
national law of the State making such declaration”. As
an international treaty, the provisions of the New York
Convention take precedence over conflicting provi-
sions of the law of any of its Contracting States.*

Article IT of the New York Convention does not pre-
scribe any specific form for arbitration agreements to
which consumers are parties. As has been stated by
Prof. Wolff, the “in writing” requirement contained in
the New York Convention leaves no room for more de-
manding formal provisions of national law, regardless

18 E.g., Schwarz, F. and Konrad, Ch., Vienna Rules, margin no. 1-040; see
also Sect. 1031 of the German CCP, containing the explicit heading
“Form of arbitration agreement” and which contains in its subsection
(5) requirements similar to those in Sect. 617(2).

19 Article II(1) and (2) of the said Convention provide: “(1) Each Con-
tracting State shall recognise an agreement in writing under which the
parties undertake to submit to arbitration all or any differences which
have arisen or which may arise between them in respect of a defined legal
relationship, whether contractual or not, concerning a subject matter capa-
ble of settlement by arbitration.

(2) The term agreement in writing’ shall include an arbitral clause in a
contract or an arbitration agreement, signed by the parties or contained in
an exchange of letters or telegrams.”

20 This principle is reflected, for example, in the Swedish Arbitration Act
of 1999 which provides in its Section 6: “Where a dispute between a
business enterprise and a consumer concerns goods, services or any other
products supplied principally for private use, an arbitration agreement
may not be invoked where such was entered into prior to the dispute. |...]
The first paragraph shall not apply where the dispute concerns an agree-
ment between an insurer and a policy-holder concerning insurance based
on a collective agreement or group agreement and handled by represen-
tatives of the group. Nor shall the first paragraph apply where Sweden’s
international obligations provide to the contrary” (emphasis added); as to
the New York Convention taking precedence over domestic law, see also
Van den Berg, The New York Convention of 1958, 1981, pp. 173 et seq.

of their rationale.”® Therefore, the question arises
whether the case reported above would fall within the
scope of application of the New York Convention.

In 1971, the Austrian Supreme Court decided a case
in which the place of arbitration was Vienna and one
party was Austrian and the other Swiss. The arbitral
tribunal had confirmed its jurisdiction by way of a sep-
arate award on jurisdiction. Subsequently, in challenge
proceedings regarding the award on jurisdiction, the
Austrian Supreme Court ruled (emphasis added):*

“However, there is simply no reason for the lower
appellate court to have even dealt with the question
of whether the requirements of form in Art. II of the
New York Convention displace the relevant provisions
of domestic law where there is otherwise no basis for
applying the Convention, ie. where the arbitration
matter in question is a purely domestic arbitration,
thus precluding from the outset any issue of recog-
nition and enforcement of the arbitral award by the
courts of another country. To be specific: It is beyond
any doubt that the present case does not present such
a case, in light of the international links inherent in the
positions of the parties to this arbitration agreement.
In this case, there may very well be cause for submit-
ting any arbitral award that is rendered to recognition
and enforcement proceedings in Switzerland, the reg-
istered office of the Appellant. What this means is that
the formal requirements regarding the written form of
the arbitration agreement are governed exclusively by
Art. I1(2) of the New York Convention.”

State courts in the Netherlands and in the United
States have followed this approach and applied Art.
IT of the New York Convention not only in cases re-
garding the recognition and enforcement of foreign
arbitral awards, but also in setting aside proceedings
regarding awards where the place of arbitration was
in the Netherlands or in the United States.?> The view
taken by the courts of the Netherlands, the United

21 Wolff, R., in Wolff, R. (ed.), The New York Convention, Art. II, marg.
nos. 74-76.

22 Juristische Blatter 1974, p. 629 = Yearbook Commercial Arbitration I
(1976), p. 183.

23 Decision of the Rechtbank Rotterdam dated 26 June 1970, Yearbook
Commercial Arbitration I (1976), p. 195; decision of the U.S. State
Court of Appeals, Second Circuit, dated 17 June 1983, Yearbook
Commercial Arbitration IX (1984), p. 487. The decision of the Recht-
bank Rotterdam of 26 June 1970 is also referred to by Van den Berg,
The New York Convention of 1958, 1981, p. 65.

PotrosSnik ali
podjetnik?

If we accept this
characterisation of the
requirements contained
in 617(1)-(3) CCP as
being of a formal nature,
then Art. II of the New
York Convention comes
into play

Austria (just as Slovenia)
made no reservations
under Art. I(3) of the
New York Convention
that it would apply the
Convention only to legal
relationships “which are
considered commercial
under the national law
of the State making

such declaration” As

an international treaty,
the provisions of the
New York Convention
take precedence over
conflicting provisions

of the law of any of its
Contracting States
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Potrosnik ali
podjetnik?

It follows that the
arbitration clause at
hand should be analysed
exclusively on the basis
of Article II of the New
York Convention, and
that it would be valid
even if “B...” and the
Liechtenstein “Anstalt”
might be classed as
consumers
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States and Austria is supported by legal scholars in
Austria.**

It is obvious that the case reported above also manifests
several international elements. It follows that the arbi-
tration clause at hand should be analysed exclusively
on the basis of Article II of the New York Convention,
and that it would be valid even if “B...” and the
Liechtenstein “Anstalt” might be classed as consum-
ers. Thus, in cases with an “international element”,
many problems that may arise out of Sect. 617 CPC
are resolved by the uniform standards of Article II of
the New York Convention. The advantage in applying
this analysis is that all cases with an “international ele-
ment” will be subject to the same standards as far as the
form of the arbitration agreement is concerned, both
in the country where the award might be challenged in
setting aside proceedings, and in the country or coun-
tries where recognition and enforcement of the award

might be sought.

24 Oberhammer, P., Schiedsvereinbarung und § 1016 ABGB, in Hom-
mages for Rechberger, p. 761; see also Huegel, H., Comments on the
Supremen Court decision of 26 April 2006, no. 7 Ob 236/05i, JBI
2006, p. 726.



Plinske cenovne arbitraze

Nekatere znacilnosti plinskih cenovnih arbitraz

Matjaz Ulcar’

Matjaz Ulcar, odvetnik v Odvetniski pisarni Ulc¢ar & partnetji. Po diplomi z odliko na Pravni fakulte-
ti Univerze v Ljubljani (2000) se je zaposlil v ocetovi odverniski pisarni, opravil pravniski drzavni izpic
(2003) ter bil vpisan v imenik odvetnikov (2004). Leta 2009 je prevzel vodenje odveeniske pisarne, ki se je
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reSevanjem sporov, je tudi arbiter na listi Stalne arbitraze pri Gospodarski zbornici Slovenije. E-mail: ma-

tjaz@ulcar-op.si

Glavne znadilnosti dolgoroénih pogodb o dobavi
zemeljskega plina

Investicije v proizvodnjo in transport zemeljskega pli-
na so kapitalsko intenzivne. Znan je podatek, da izgra-
dnja infrastrukeure za ¢rpanje in transport zemeljskega
plina, ter izvedba ostalih z izgradnjo in upravljanjem
infrastrukture povezanih aktivnosti, obi¢ajno terja
ve¢ kot milijardo ameriskih dolarjev, velikokrat pa
celo nekajkrat toliko."! Navedeno je glavni razlog, da
dobave zemeljskega plina v svetovnem gospodarstvu,
kljub razvoju trgovalnih vozli§¢ v zadnjih nekaj letih,
$e vedno temeljijo na dolgoro¢nih pogodbah s tipi¢-
no ro¢nostjo celo do 30 let. S tega vidika se zdi dol-
goro¢nost dobavnih pogodb, zlasti na nabavnem trgu,
$e vedno nujna, na eni strani zaradi narave produkta
(izvedba kapitalsko intenzivnih investicij v potrebno
infrastrukeuro za pridobivanje in transport zemeljske-
ga plina je pogojena s sklenitvijo dolgoro¢nih pogodb
o dobavi zemeljskega plina, s katerimi si dobavitelj
zagotovi dolo¢eno varnost bodo¢ih prihodkov), na
drugi strani pa zaradi zagotovitve varnosti dobav in
boljSe odzivnosti na viske povprasevanja (kar je po-

*  Za prijazno pomo¢ pri nastanku ¢lanka se zahvaljujem kolegicama dr.

Maji Menard in Gloriji Dominko, prvi za nasvete iz arbitrazne prakse,
konceptualne pripombe in usmeritev na ustrezno strokovno literaturo,
drugi pa za pomo¢ pri analizi te literature. Odgovornost za morebitne
pomanjkljivosti v ¢lanku pa je seveda samo moja.

1 Ve¢o tem Stani¢, A., Weale, G.: Changes in the European Gas Market
and Price Review Arbitrations, Journal of Energy & Natural Resources
Law, Vol 25 No. 3, 2007, str. 324-327.

membna prednost dolgoro¢nih pogodb tudi za kupca
zemeljskega plina). Z dobavnih (t.i. upstream) trgov
se je tak$na pogodbena struktura tipi¢no preslikavala
tudi na prodajne (t.i. downstream) trge, saj je veletrgo-
vec z zemeljskim plinom (t.i. mid-streamer?), ki je bil
pri svojem dobavitelju, praviloma proizvajalcu, vezan
na dolgoro¢ni odjem dolo¢ene koli¢ine, razumljivo
tezil k temu, da bi pod ¢im bolj enakovrednimi pogoji
vezal enake koli¢ine odjema pri svojih kupcih in tako
povprasevanje ¢im bolj izena¢il s ponudbo ter s tem
omejil svoja poslovna tveganja.

Dolgoro¢ne pogodbe o dobavi zemeljskega plina ima-
jo tako Stevilne prednosti za obe pogodbeni stranki.
Na eni strani njihova dolgoro¢nost zagotavlja dobavi-
telju (ki je hkrati tudi proizvajalec zemeljskega plina)
povracilo za investicije v plinsko infrastrukturo, saj se
kupec s sklenitvijo plinske dobavne pogodbe zaveze,
da bo dolo¢eno obdobje kupoval zemeljski plin po
dogovorjeni ceni. S tem si dobavitelj zagotovi zanes-
ljiv prihodek, ki je predpogoj za financiranje izgradnje

plinske infrastrukture. Na drugi strani se dobavitelj

2 Gre za izraz, ki oznaluje veletrgovea z zemeljskim plinom, ki nima
lastne (omembe vredne) proizvodnje, hkrati pa ve¢ine zemeljskega pli-
na ne proda neposredno konénim uporabnikom.

Dobave zemeljskega plina
v svetovnem gospodarstvu
$e vedno temeljijo na
dolgoro¢nih pogodbah s
tipi¢no ro¢nostjo celo do
30 let

Dolgoroéne pogodbe o
dobavi zemeljskega plina
imajo $tevilne prednosti
za obe pogodbeni stranki
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Plinske cenovne
arbitraze

Za blaZenje togosti
dolgoro¢nih pogodbenih
razmerij so se v praksi
razvili razli¢ni pravni
instituti; zlati na
energetskem podrodju so
ti zelo sofisticirani

Druga tezava dolgoro¢nih
pogodbenih razmerij je
nacin oblikovanja cene
predmeta pogodbenega
razmerja, saj je zelo

tezko dolo¢iti, kaksna bo
njegova vrednost ¢ez deset
ali veé let
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zaveze dobaviti dolo¢eno koli¢ino zemeljskega plina
kupcu, kar temu omogoca varnost dobav in njihovo
fleksibilnost ter boljse naértovanje nadaljnjega trgova-
nja z zemeljskim plinom.?

Seveda imajo dolgoro¢na pogodbena razmerja tudi
svoje slabosti, ki pridejo do izraza predvsem v ¢asu go-
spodarske krize in z njo povezanim kréenjem obsega
gospodarske dejavnosti. Pravna teorija navaja dve glav-
ni slabosti dolgoro¢nih pogodb (ne glede na njihov
predmet): togost in na¢in dolotitve cene produkta.
Obe navedeni slabosti se odrazata tudi pri pogodbah
o dobavi zemeljskega plina, kljub $tevilnim zelo spe-
cifi¢nim pravnim institutom, ki so bili v zadnjih nekaj
desetletjih oblikovani za njuno omilitev.

Najprej, za blazenje togosti dolgoro¢nih pogodbenih
razmerij so se v praksi razvili razli¢ni pravni instituti;
zlati na energetskem podrodju so ti zelo sofisticirani.
Primarno so se od 50ih let prej$njega stoletja naprej
kot klasi¢en instrument za uravnoteZevanje tveganj
obeh pogodbenih strank in zagotavljanje izvajanja po-
godbe razvile t.i. “vzemi-ali-placaj” klavzule (ang. take-
-or-pay clauses). Tovrstne klavzule imajo dva elementa:
vzpostavljajo obveznost dobavitelja zemeljskega plina
(praviloma proizvajalca), da v dolo¢enem ¢asovnem
obdobju kupcu dobavi vsaj dolo¢eno minimalno ko-
li¢ino zemeljskega plina, in obveznost kupca, da v tem
¢asovnem obdobju pla¢a vsaj to minimalno koli¢ino
zemeljskega plina, ne glede na to, ali jo je tudi v celoti
prevzel. Taksna klavzula zato dobavitelju zagotavlja
predvidljivost odjema — in posledi¢no proizvodnje,
skladi$¢enja in transporta — ter tudi minimalne denar-
ne tokove, s tem pa amortizacijo zacetnih investicij in
garancijo za financiranje teh investicij (posojilodajal-
cem v energetskem sektorju odstop terjatev iz dolgo-
ro¢nih pogodbo o dobavi zemeljskega plina zagotavlja
zavarovanje za financiranje teh kapitalsko intenzivnih
projektov;* zaradi nara$¢ajoce odvisnosti od zadolze-
vanja za financiranje infrastrukture, namenjene pri-
dobivanju in dobavi zemeljskega plina so dolgoro¢ne
dobavne pogodbe $e vedno bistveni pogoj za Stevilne

3 Pravtam.

4 Vetina energetskih projektov je financiranih v povpre¢ju z od 60 do
80% ali celo 90% razmerjem dolga na kapital, odvisno tudi od tveganj
in lokacije projekta, kar predstavlja zelo pomembno tveganje tudi za
posojilodajalca. Gl. npr. Arowolo, O.: Abolition of Long-Term Con-
tracts: the Implications and Options for Bankability in Energy Project
Financing, Journal of Energy & Natural Reources Law, 2006, $t. 24(1),
str. 16-19.

projekte®). Na drugi strani pa tak$na klavzula kupcu, ki
pri¢akuje redno in zanesljivo dobavo na dolgi rok, za-
gotavlja minimalno razpolozljivo koli¢ino zemeljskega
plina za celotno pogodbeno obdobje, hkrati pa mu
omogoca dolo¢eno mero fleksibilnosti (tipi¢no lahko
koli¢ina zemeljska plina, ki jo lahko po dolgoro¢ni
pogodbi prevzame kupec, brez obveznosti placila pe-
nalov, variira za 40% ali celo 50%). Taks$na klavzula je
ustrezala obema pogodbenima strankama v stabilnem
gospodarskem okolju in v ¢asu gospodarske rasti, v
zadnjih letih pa se je izkazalo, da zaradi kréenja obsega
gospodarske dejavnosti in s tem pomembno zmanja-
ne potrebe po zemeljskem plinu véasih ne zagotavlja
zadostne stopnje fleksibilnosti (kar ni imelo samo
negativnih posledic, saj je presezek zemeljskega plina
na trgu, hkrati s spremenjenim normativnim okvirom,
pripeljal do razvoja trgovalnih vozlis¢), kar je vodilo k
oblikovanju razli¢nih novih pojavnih oblik “vzemi-ali-
-plac¢aj” klavzule.

Druga tezava dolgoro¢nih pogodbenih razmerij je na-
¢in oblikovanja cene predmeta pogodbenega razmerja,
s3j je zelo tezko dolo¢iti, kak3na bo njegova vrednost®
ez deset ali ve¢ let. Pogodbe o dobavi zemeljskega pli-
na niso nobena izjema. Zaradi preobratov v relativni
konkurené¢nosti zamenljivih produktov in strukturnih
sprememb na trgu skozi celotno obdobje trajanja po-
godbe je nerealno pri¢akovati, da bosta stranki dolo¢ili
fiksno ceno za dobavo zemeljskega plina, saj bi nave-
deno predstavljalo preveliko in nerazumno tveganje
za obe pogodbeni stranki. Dobavitelj si bo prizadeval
za taks$no formuliranje cene, ki mu bo omogodila,
da bo s prihodki od dobave zemeljskega plina lahko
pokril svoje stroske in poleg tega ustvaril pri¢akova-
no donosnost nalozb, ki zaradi njihovega tveganja ni
majhna. Hkrati pa bo Zelel tak$no cenovno formulo,
ki bo odrazala povecanje vrednosti zemeljskega plina
(v primerjavi z drugimi zamenljivimi produkti), saj bo
s tem dodatno povecal donosnost. Na drugi strani si
bo kupec, ki se je zavezal prevzeti in placati doloceno
koli¢ino zemeljskega plina, prizadeval zagotoviti, da
bo taksno prevzeto in zakupljeno koli¢ino lahko pro-
dal naprej po ceni, ki mu bo omogocala tak$no marzo,
da pokrije svoje stroske poslovanja in tudi on ustvari
pricakovan donos (ki je zaradi manje izpostavljenosti

5 Holland, B., Ashley, P. S.: Natural Gas Price Reviews: Past, Present and
Future, Journal of Energy & Natural Resources Law, Vol. 30. No. 1,
2012, str. 29.

6 Vsaj za namene tega ¢lanka izraza vrednost in cena nista sinonima.



tveganjem seveda nizji od dobaviteljevega). Zaradi
tako razli¢nih interesov se dobavitelj in kupec sooca-
ta s zahtevnimi pogajanji pri dogovarjanju cenovne
formule, ki bi lahko obema hkrati koristila na dolgi
rok” in tako upostevala njune posebne interese, hkrati
pa tudi njune skupne interese po varnosti na trgu in
zagotavljanju doloc¢enega trznega deleza v primerjavi
z zamenljivimi produkti® Pogodbene stranke se zato
dogovorijo za osnovno ceno, ki se nato spreminja glede
na vrednost vplivnih elementov, tako da se cena prila-
gaja trzni vrednosti zemeljskega plina in s tem ohranja
njegovo konkuren¢nost v primerjavi z drugimi ener-
genti na trgu.

Za lazjo predstavo je ena izmed cenovnih formul’
(kombinirana plinsko-naftna formula) predstavljena
spodaj, pri ¢emer je treba takoj omeniti, da je v pra-
ksi uporabljeno veliko $tevilo zelo razli¢nih cenovnih
formul, ki pa imajo nekaj v nadaljevanju predstavljenih
skupnih lastnosti.

2
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PHSFO — povprecna cena nafte z visoko vscbnostjo ivepla na doloce-
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€ te

rocne pogodbe

Kot je razvidno iz predstavljene formule, je cena
zemeljskega plina sestavljena iz nespremenljivega

7 Greeno, T, Kehoe, C.: Contract pricing disputes, str. 100.

Polkinghorne, M.: Predicting the unpredictable: Gas price re-openers,
The Paris Energy Series No. 2, Junij 2011, str. 2.

9 DPovzeto po Stani¢, A., Weale, G.: Changes in the European Gas Market
and Price Review Arbitrations, Journal of Energy & Natural Resources
Law, Vol 25 No. 3, 2007, str. 326.

elementa, to je dolocene cene ob podpisu dolgoro¢ne
pogodbe, ter iz spremenljivega elementa, ki je izrazen
kot multiplikator in omogoca prilagajanje cene v skla-
du s spreminjanjem cene ostalih energentov na trgu,
predvsem cene surove nafte. Nekatere cenovne formu-
le 3¢ dodatno omejujejo vertikalne uc¢inke gibanja cen
z razli¢nimi kapicami, alternativno pa lahko dolocajo
tudi najvi$jo in najnizjo ceno nafte, ki se jo lahko upo-
rabi pri izra¢unu,'® bolj kompleksne formule pa med
drugim lahko upostevajo $e razmerje med razli¢nimi
valutami.

Hkrati z razvojem trgovalnih vozlis¢ se je pokazalo, da
dolo¢itev cene zemeljskega plina z omenjenimi formu-
lami, ki so praviloma vezane na cene surove nafte (od
tod tudi poimenovanje “naftne formule”), ni najbolj
primerna, saj ne odraza prave vrednosti zemeljskega
plina na dolo¢enem trgu, hkrati pa je bila pretrgana
zgodovinska povezava med ceno zemeljskega plina in
ceno surove nafte (in nekateri kritiki tak$ne pogod-
bene dolocitve cene izpostavljajo, da ima vezanost
cene zemeljskega plina na ceno surove nafte v dana-
$njem gospodarskem okolju enak smisel kot vezanost
cene zemeljskega plina na ceno pomaranénega soka).
Navedeno je imelo dve posledici:

+ Siroko uporabo pogodbene klavzule o reviziji
cene in razmah arbitraznih postopkov, v katerih
arbitrazni senati v bistvu na novo dolo¢ajo ceno
zemeljskega plina v okviru sklenjene dolgoro¢ne
pogodbe (o ¢emer je ve¢ govora v nadaljevanju); in

+ nadomes¢anje naftne formule za dolotitev cene
zemeljskega plina s t.i. plinsko formulo, ki za re-
feren¢no ceno dolo¢a ceno zemeljskega plina na
dolo¢enem trgovalnem vozlis¢u (oziroma kogarico
cen na trgovalnih vozlis¢ih).

Postopek revizije cene in vloga arbitraze

Uvodoma je ze bilo nakazano, da je na¢in oblikova-
nja cene v dolgoro¢nih pogodbenih razmerjih kom-
pleksen. Zavedajo¢ se, da dolo¢itev cene na podlagi
formule (pri zemeljskem plinu praviloma na podlagi
zgoraj predstavljene naftne formule) sama po sebi ne
zagotavlja, dabo cena cel ¢as trajanja pogodbenega raz-
merja ustrezala vrednosti predmeta pogodbe, je pogod-
beno pravo oblikovalo $e razli¢ne mehanizme revizije

10 Prav tam.
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cene, ki so namenjeni prilagoditvi cene spremenjeni
vrednosti predmeta pogodbe v primerih (strukturnih)
sprememb na trgu, ki jih cenovna formula ne uposteva.
Te klavzule imajo nekaj skupnih znacilnosti:

+ dolocajo okolis¢ine, ob nastopu katerih se morata
pogodbeni stranki ponovno pogajati o ceni oziro-
ma cenovni formuli;!!

+ doloc¢ajo kriterije, ki jih morata pogodbeni stranki
upostevati pri pogajanjih 0 novi ceni;

+ ¢estranki po dolo¢enem ¢asu ne uspeta doseéi spo-
razumne dolo¢itve nove cene, novo ceno ob upo-
$tevanju pogodbeno opredeljenih kriterijev dolo¢i
arbitraza."?

Pravna teorija meni, da je klavzula o reviziji cene po-
sebna oblika klavzule o spremenjenih okolis¢inah
oziroma hardship klavzule, ¢eprav se od obeh tudi po-
membno razlikuje, zlasti pri vprasanju predvidljivosti
cenovnega vpliva nastanka spremenjenih okolis¢in,"
podrobna predstavitev teh razlik pa presega namen

tega ¢lanka.

Prav te klavzule o reviziji cene so bile v zadnjih nekaj
letih osrednji element revolucionarnih sprememb na
globalnem, predvsem pa na evropskem in posledi¢no
tudi na slovenskem trgu zemeljskega plina. Globalni
trg se sooca s presezki zemeljskega plina, ki je po eni
strani posledica povecanja ponudbe zaradi razvoja pri-
dobivanja plina iz skrilavcev v ZDA in na Kitajskem
ter povecanega izvoza utekolinjenega zemeljskega
plina iz Bliznjega Vzhoda, Afrike in Karibov; na dru-
gi strani pa zmanj$anja povprasevanja zardi globalne
gospodarske recesije. Presezna ponudba zemeljskega
plina je v kombinaciji s liberaliziranim normativnim
okvirom tudi na evropskem trgu omogo¢ila vzposta-
vitev trgovalnih vozlis¢ (“borz” zemeljskega plina), kar
je ustvarilo izrazite cenovne razlike med nafto in ze-
meljskim plinom,' saj so bile nenadoma na voljo vegje

11 Ve¢ o tem Leijten, M., de Vries Lentsch, M.: The trigger phase, v Gas
Price Arbitrations, Globe Law and Business, 2014, str. 33-45.
12 Vet o tem von Mehren, G.: The arbitrator’s role, v Gas Price Arbitrati-

ons, Globe Law and Business, 2014, str. 91-101.

13 Tako npr. Polkinghorne, M.: Changes of circumstances as a price mo-
difier, v Gas Price Arbitrations, Globe Law and Business, 2014, str.
63-89.

14 Cene surove nafte so se podvojile od januarja 2009, medtem ko so cene
zemeljskega plina ostale nespremenjene.

koli¢ine zemeljskega plina po cenah, ki niso bile ve¢
vezane na cene surove nafte, temve¢ so se oblikovale
na podlagi ponudbe in povpraSevanja. V tem novem
gospodarskem okolju cena zemeljskega plina po dolgo-
ro¢nih dobavnih pogodbah, ki so bile sklenjene pred
razvojem trgovalnih vozlis¢, ko so imeli veletrgovei z
dolgoro¢nimi dobavnimi pogodbami dejanski mo-
nopol na trgu konénih uporabnikov, ni ve¢ odrazala
njegove vrednosti, saj je bila precej visja od cene, ki
se je oblikovala na trgovalnih vozli¢ih. Zaradi razlik
v cenah zemeljskega plina in surove nafte veletrgovci
niso mogli ve¢ konkuren¢no trziti zemeljskega plina,
dobavljenega po dolgoro¢nih pogodbah,” kar je spro-
zilo mnozi¢ne zahteve kupcev po spremembi cene ali
cenovnih formul s sklicevanjem na klavzulo o reviziji
cene in vodilo do razmaha plinskih cenovnih arbitraz.

Pogodbena dolocila, ki so namenjena spremembi po-
godbene cene, imajo dve glavni pojavni obliki: dolo¢a-
jo indeksiranje cene ali postopek revizije cene.

S klavzulami o indeksiranju se po enkrat v doloce-
nem ¢asovnem obdobju, praviloma letno, pogodbena
cena avtomati¢no spreminja, ob uporabi dogovorjene
formule. Taks$na formula praviloma deluje tako, da se
osnovna cena pomnozi z multiplikatorjem, ki je vezan
na set indeksov (v primeru zemeljskega plina npr. na
cene alternativnih goriv ali surove nafte). V taset indek-
sov je praviloma vklju¢ena tudi inflacija. Multiplikator
tako predstavlja razmerje med ceno referen¢nih pro-
duktov v ¢asu spreminjanja cene in ceno referenénih
produktov v ¢asu sklenitve pogodbe. Spori v povezavi
z uporabo klavzule o indeksiranju cene nastanejo, ¢e
se spremeni kateri od elementov formule (¢e prencha
obstajati) ali ¢e usklajevanje cene s tak$nim elemen-
tom izgubi poslovni smisel (npr. ¢e prencha vzro¢na
povezava med predmetom pogodbe in referenénim
produktom), pri ¢emer dobra klavzula dolo¢a tudi,
kako in na kaksni podlagi lahko stranki zahtevata spre-
membo indeksa oziroma pod kak$nimi pogoji resitev
spora prepustita strokovnjaku ali arbitraZi.

V praksi pa je pogostejse, in tudi mnogo bolj uporab-
no, dolo¢ilo o (polni) reviziji cene,' ki pogodbeni

15 Sarzana, S.: The rise of price revision arbitrations, ¢lanek na spletni stra-
ni Commercial Dispute Resolution z dne 31. 10. 2012.

16 Primer razmeroma enostavne pogodbene klavzule o reviziji cene: [“If
a circumstance beyond the control of either party results in a significant
change in the energy market of the buyer compared to such energy market
on [date], then either party may give notice for a price review. If the parties



stranki zavezuje, da ob doloéenih sprozilnih dogodkih
(ang. trigger events) ponovno preudita pogodbeno
dolo¢eno ceno ali cenovno formulo, ob upostevanju
vnaprej dolo¢enih parametrov, ki jih morata uposteva-
ti ob oblikovanju nove cene. Dolo¢ilo o reviziji cene
lahko dolo¢a tudi redne intervale, v katerih pogodbeni
stranki preudita, ali cenovna formula $e odraza razme-
re na trgu, tako da cena ustreza vrednosti produkta, in
s tem $e vedno ustrezna namenu pogodbenih strank v
¢asu pogajanj o cenovni formuli. Tako ti ¢asovni inter-
vali Ze sami po sebi predstavljajo sprozilni dogodek.
V preteklosti je bilo za dolgoro¢ne pogodbe o doba-
vi zemeljskega plina tipi¢no, da se redna revizija cene
izvede vsaka tri leta, poleg tega pa ima vsaka izmed
strank moznost, da zahteva tudi izredno revizijo cene
ob nastopu vnaprej dolo¢enih okolis¢in, ki predstavlja-
jo sprozilni dogodek, pri ¢emer so lahko pogodbene
stranke omejene v Stevilu zahtevkov za izredno revi-
zijo cene.'” NovejSe dolgoro¢ne pogodbe taksen kon-
cept opuscajo in tipi¢no uvajajo redno revizijo cene
zemeljskega plina v krajsih ¢asovnih obdobjih, celo
enkrat letno.

fail to agree a revised price formula within 90 days after giving notice for
a price review, the price formula shall be reviewed by arbitration. In any
such arbitration the arbitrators shall review the price formula and shall
decide whether it needs to be revised ro reflect, as at the review date, the re-
levant significant change(s) in the energy market of the buyer which affect
the value of [the product] in the end user market of the buyer as such value
can directly or indirectly be obtained by a prudent and efficient buyer. Any
revised price formula determined by the arbitrators shall enable the buyer
to market economically [the product] delivered under this agreement in
the energy market of the buyer in competition with other competing sources
of energy in the end user market of the buyer, assuming always the buyer
acts as a prudent and efficient energy company.”]. Povzeto po Vinall, M.:
If you start to feel the pinch, will the price review clause ease your suffe-
ring?, 2009, IELR 17-19.

V slovenskem prevodu: [“Ce okolistine, na katere pogodbeni stranki ne
moreta vplivati, pomenijo bistveno spremembo na kupéevem trgu ener-
gentov v primerjavi s stanjem tega trga na [datum], labko katerakoli iz-
med pogodbenih strank pisno zahteva od druge stranke revizijo cene. Ce
se pogodbene stranke ne sporazumejo o spremenjeni cenovni formuli v 90
dneh od posredovanja predloga za revizijo cene, bo resevanje predloga za
revizijo cene predlogeno arbitragnemu senatu. V arbitragnem postopku bo
arbitragni senat preuil cenovno formulo in odloil, ali je taksno formulo
treba spremeniti, da bo upostevala bistvene spremembe na energetskem
trgu kupca na dan revizije cene, ki vplivajo na vrednost [proizvoda] na
kupcevem trgu koninibh uporabnikov, ki bi jo lahko neposredno ali posre-
dno dosegel skrben in gospodaren kupec. Viaka s strani arbitraznega se-
nata spremenjena cenovna formula mora omogocati kupcu ekonomsko in
konkurenino trienje [proizvodal, ki je predmet te dolgorocne pogodbe, na
energetskem trgu kupca pod predpostavko, da kupec ravna kot skrbna in
gospodarna energetska druzba.”].

Primerjaj tudi Levy, M.: Drafting an effective price review clause, v Gas
Price Arbitrations, Globe Law and Business, 2014, str. 13-18.

17 Greeno, T., Kehoe, C.: Contract pricing disputes, str. 100.

Sprozilni dogodki so pogosto namenoma opredeljeni
zelo splosno in puscajo veliko prostora za interpretaci-
jo, z namenom, da se zaobsezZe ¢im ve¢ nepredvidljivih
bodo¢ih okolis¢in. Jasno je, da morajo biti take oko-
li¢ine objektivne in morajo povzroditi pomembne
relativno trajne spremembe na relevantnem trgu (v
novej$ih klavzulah se upostevajo tako razmere na do-
bavnem kot prodajnem trgu, v preteklosti pa so bile
merodajne le spremembe na dobavnem trgu) v pri-
merjavi s tem trgom v ¢asu nastanka cenovne formule.
Kon¢no, okoli$¢ine morajo biti tak$ne, da na njihov
nastanck nobena izmed pogodbenih strank ni imela
vpliva." Poleg sprozilnih dogodkov klavzule o reviziji
cene obicajno vsebujejo vsaj okvirno metodologijo za
spremembo cene, postopek pogajanj (ki so praviloma
precej dolgotrajna in so oblikovana celo kot procesna
predpostavka za zaletek arbitraznega postopka) in
posledice, ¢e se stranki ne moreta sporazumeti v dolo-
¢enem ¢asovnem obdobju (obicajno je to predlozitev
spora glede revizije cene arbitraznemu senatu)."”

Postopek revizije cene se pri¢ne, ko ena izmed pogod-
benih strank od druge pisno zahteva revizijo cene, pri
¢emer mora izkazati vsaj obstoj objektivnega sprozil-
nega dogodka, ki vpliva na vrednost zemeljskega plina
na trgu kon¢nih uporabnikov, ter predlagati spreme-
njeno cenovno formulo. Po vlozitvi zahteve za revizijo
cene stranke ocenijo, ali so izpolnjeni pogoji za revizijo
cene, tore;j:

+ ¢e je prislo do dolocenih objektivnih in trajnih
sprememb na relevantnem trgu,

+ Ce tak$ne spremembe na trgu vplivajo na vrednost
zemeljskega plina na tem trgu in

+ ¢e dogovorjena cenovna formula ne odraza spre-
membe taksne vrednosti.

Cese pogodbeni stranki strinjata, da so ti pogoji izpol-
njeni, pri¢neta pogajanja o spremembi cene, pri cemer
je treba poudariti, da sta stranki zavezani k postenim
pogajanjem z namenom, da se doseze sporazum, nista
pa seveda zavezani k sklenitvi sporazuma. Vseeno je v
poslovni praksi mogoc¢e zaslediti trend, da se vedno ve¢
postopkov revizije cene dejansko konéa s sporazumom.

18 Prav tam, str. 101.

19 Polkinghorne, M.: Predicting the unpredictable: Gas price re-openers,
The Paris Energy Series No. 2, Junij 2011, str. 3.

Plinske cenovne
arbitraze

V praksi pa je pogostejse,
in tudi mnogo bolj
uporabno, dolo¢ilo o
(polni) reviziji cene,

ki pogodbeni stranki
zavezuje, da ob dolocenih
sprozilnih dogodkih
ponovno preucita
pogodbeno dolo¢eno
ceno ali cenovno formulo,
ob upostevanju vnaprej
dolocenih parametrov, ki
jih morata upostevati ob
oblikovanju nove cene

Sprozilni dogodki so
pogosto namenoma
opredeljeni zelo splosno
in puscajo veliko prostora
za interpretacijo, z
namenom, da se zaobseze
¢im veé nepredvidljivih
bodo¢ih okolis¢in
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Plinske cenovne
arbitraze

Ce se stranki v dolo¢enem
roku (obicajno med 60
pavse do 180 dni) ne
sporazumeta o spremembi
cene, tipi¢na klavzula o
reviziji cene predvideva,
da lahko katerakoli

od pogodbenih strank
spor glede revizije cene
predlozi v reSevanje
arbitraznemu senatu

Veliko prahu v zadnjem
casu dviga vprasanje, ali
lahko arbitrazni senat v
postopku revizije cene
enostavno dolo¢i

novo formulo za
oblikovanje cene

Izpostaviti je seveda
treba, da je v vsakem
postopku revizije cene
izjemno pomembna
vloga ekonomskih

strokovnjakov
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Nadin revizije cene obicajno v pogodbi ni podrobneje
dolocen, tipi¢no pa predvideva spremembo cenovne
formule tako, da bo odrazal vpliv bistvenih sprememb
na vrednost zemeljskega plina in vzpostavil podobno
pogodbeno ravnotezje, kot je obstajalo ob sklenitvi
pogodbe. Ce se stranki v dolo¢enem roku (obicajno
med 60 pavse do 180 dni) ne sporazumeta o spremem-
bi cene, tipi¢na klavzula o reviziji cene predvideva, da
lahko katerakoli od pogodbenih strank spor glede re-

vizije cene predloZi v re$evanje arbitraznemu senatu.

Postopek arbitraznega reSevanja spora glede revizije
cene sicer ni vedno predviden v dolgoro¢nih pogodbi
(in avtor si ne zna predstavljati, kako bi se s tak$nim
sporom soo¢ila redna sodi$¢a), praviloma pa je, ¢eprav
so ureditve arbitraznega postopka zelo razli¢ne, tako
glede sestave arbitraze kot tudi glede obsega poobla-
stila, ki ga za spremembo cene arbitrazni senat ima. V
arbitrazni klavzuli je lahko dolo¢eno, da mora s strani
arbitraznega senata spremenjena cenovna formula te-
meljiti na elementih pogodbeno dogovorjene cenovne
formule, s ¢imer so pomembno omejena pooblastila
arbitraznega senata pri reviziji cene. Nadalje se lah-
ko pogodbeni stranki dogovorita, da je v dolo¢enih
primerih mogo¢ odstop od elementov v pogodbeno
dogovorjeni cenovni formuli. Veliko prahu zato v zad-
njem Casu dviga vprasanje, ali lahko arbitrazni senat v
postopku revizije cene enostavno dolo¢i novo formulo
za oblikovanje cene (npr. tako, da naftno formulo eno-
stavno nadomesti s formulo, ki pogodbeno ceno ze-
meljskega plina veze na ceno zemeljskega plina, obliko-
vano na dolo¢enem trgovalnem vozlis¢u (ali povpregje
cene na ve¢ trgovalnih vozlis¢ih).” V praksi je namreé
$e vedno najbolj pogosta klavzula o reviziji cene, kjer
pogodbeni stranki nista definirali dovoljenega obsega
poseganja v obstoje¢o cenovno formulo, tako da mora
arbitrazni senat sam presoditi, v kak$nem obsegu sme
cenovno formulo spremeniti, pri ¢emer je odgovor na
navedeno vprasanje odvisen tudi od merodajnega pra-
va. Zaradi razmaha cenovnih arbitraz in vedno ve¢jega
tveganja, da bo arbitrazni senat cenovno formulo spre-
menil tako, da ta ne bo ve¢ sprejemljiva za katero od
pogodbenih strank, pogodbene stranke vse pogosteje
dolocajo obseg pooblastil arbitraznemu senatu, saj se
s tem povecajo moznosti, da bo ta cenovno formulo

20 Primerjaj Power, R.: RWE v. Gazprom Export: Is it open season on
contract price clauses in gas supply contracts?, Dispute Resolution,
Energy & Natural Resources, International Arbitration, Oil & Gas, 16.
7.2013.

spremenil tako, da bo pravi¢na v tudi v spremenjenih
okolis¢inah.

Arbitrazni senat mora v prvi fazi prav tako presoditi,
ali so izpolnjeni pogoji za revizijo cene, to je:

+ ali je izkazan obstoj sprozilnega dogodka, kot je

opredeljen v pogodbi,

+ ali je zaradi sprozilnega dogodka nastala bistvena
trajna sprememba na relevantnem energetskem
trgu in

+ alije treba spremeniti cenovno formulo tako, da bo
odrazala spremembe na trgu in bo ponovno uskla-
jena z vrednostjo zemeljskega plina.”’

Ce pogoji za revizijo cene niso izpolnjeni, je arbitrazni
senat s tak$no ugotovitvijo konéal svojo nalogo. Ce pa
SO izpolnjeni pogoji za revizijo cene, pa se arbitrazni
senat soo¢i z nalogo, ki v pretezni meri presega okvir
prava: kako dolo¢iti novo ceno zemeljskega plina tako,
da bo odrazala spremenjene razmere na trgu in bo $e
vedno postena za obe pogodbeni stranki. Oditni prvi
korak je ugotovitev, v kak$nem obsegu sta stranki
predvideli revizijo cene s strani arbitraznega senata.
Tako bo iz klavzule o reviziji cene arbitrazni senat
moral izlu§¢it, ali je poobla$¢en spremeniti obstoje¢o
cenovno formulo, v obsegu, kot je potrebno, da ta od-
raza spremenjene okoli§¢ine, ali pa so morda njegova
pooblastila ve¢ja in mu omogocajo celo, da povsem na
novo oblikuje cenovno formulo. V slednjem primeru
mora nadalje $e ugotoviti, ali sta pogodbeni stranki
dolo¢ili kaksne smernice za dolo¢itev nove formule.?

Izpostaviti je seveda treba, da je v vsakem postopku
revizije cene izjemno pomembna vloga ekonomskih
strokovnjakov (in tipi¢no bo imela vsaka izmed strank
svojo ekipo strokovnjakov, izklju¢eno pa niti ni, da ne-
odvisnega strokovnjaka imenuje in dolo¢i $e arbitrazni
senat), katerih strokovni argumenti so klju¢ni tako
pri izkazovanju obstoja sprozilnega dogodka in spre-
memb na relevantnem energetskem trgu kot tudi pri
argumentaciji na¢ina in obsega spremembe pogodbene

cene.”

21 Holland, B., Ashley, P. S.: Gas Price Reviews: too complex for tribunals,
Global rabitration Review, 25. 8.2011.

22 Greeno, T., Kehoe, C.: Contract pricing disputes, str. 99-105.
23 Vet o tem Gibson, C., Moselle, B.: The Role of the expert in price re-



Ce poskusamo zelo zapleten postopek poenostaviti,
si mora arbitrazni senat v tak$nem postopku priza-
devati, da njegova odlo¢itev $e vedno odraza namen
izvirne cenovne formule oziroma, povedano drugace,
namen, ki sta ga imeli pogodbeni stranki ob sklenitvi
pogodbe. Obstojeca cenovna formula je namre¢ odraz
pogajanj pogodbenih strank pri sklenitvi pogodbe in
kaze vsaj na dogovorjeno razporeditev tveganja pri
dobavi zemeljskega plina, odraza pa tudi dogovorjeno
vrednost ob upostevanju takratnih trznih okolis¢in.
Navedeno je pomembno vodilo arbitraznemu senatu
pri vzpostavljanju novega pogodbenega ravnovesja in
pogosto senati, ob odsotnosti drugaénih pogodbe-
no dogovorjenih smernic, uporabijo t.i. restitucijsko
metodo: cenovno formulo prilagodijo novim trznim
razmeram tako, da bosta obe pogodbeni stranki v ta-
ksnem polozaju, kot sta bili ob sklenitvi pogodbe. Pri
tem mora senat podrobno in celovito preuiti vse oko-
lis¢ine transakcije, v okviru katere sta se stranki poga-
jali o izhodi$¢ni cenovni formuli. Ce stase pogodbeni
stranki zavedali, da mora biti pogodbena cena taksna,
da ustvari varnost financiranja projekta (in sta morda
to celo jasno zapisali v uvodna dolo¢ila pogodbe ali v
klavzulo o reviziji cene), potem mora arbitrazni senat
tudi to okoli$¢ino upostevati pri reviziji cene in nova
pogodbena cena ne sme biti dolo¢ena tako, da bi fi-
nanciranje projekta nerazumno otezila ali celo onemo-
gocila. Ce pa sta pogodbeni stranki dolo¢ili, da mora
pogodbena cena biti dolo¢ena tako, da bo kupcu pri
nadaljnji prodaji zemeljskega plina omogocala razu-
men donos, potem je navedena okoli$¢ina pomembna
za doloditev nove cene in mora arbitrazni senat najprej
ugotoviti, kak$en donos je kupec lahko ustvaril ob
sklenitvi pogodbe, potem pa dolo¢iti novo pogodbeno
ceno tako, da kupcu omogoca primerljiv donos.

Kon¢no, pri odlo¢anju o reviziji cene je pomembno
tudi merodajno pravo, saj se mora arbitrazni senat pri
razlagi klavzule o reviziji cene opreti na veljavno pra-
vo in jo razlagati ter uporabiti skladno s tem pravom.
Tako bo v pravnem sistemu, kjer je zelo mo¢no uveljav-
ljeno nacelo pacta sunt servanda, imel arbitrazni senat
bistveno manj moznosti za pomembne spremembe
pogodbene vsebine kot v pravnih sistemih, ki sicer
klavzulo o spremenjenih okoli$¢inah razumejo in upo-
rabljajo Siroko.**

view arbitrations, v Gas Price Arbitrations, Globe Law and Business,
2014, str. 117-128.

24 Holland, B., Ashley, P. S.: Natural Gas Price Reviews: Past, Present and

Glavna posebnost cenovne arbitraze (gas price
review)

Iz zgornjega kratkega in poenostavljenega prikaza je
razvidno, da pri postopku cenovne arbitraze ne gre za
re$evanje klasi¢nega spora v zvezi s krsitvijo pogodbe
ali neizpolnitvijo pogodbenih obveznosti, niti manj
klasi¢nega spora glede veljavnosti dolo¢ene pogodbe
ali pogodbenega dolo¢ila, temvec¢ gre vsebinsko v resni-
ci za spreminjanje vsebine pogodbe. Stranki, ki se nista
mogli sami dogovoriti o spremembi cenovne formule,
sta to po neuspe$nih pogajanjih prepustili arbitrazne-
mu senatu. Pri tem morebiti niti nista na nasprotnih
straneh, temved s prepustitvijo revizije cenovne for-
mule i$¢eta komercialno razumen kompromis, ki bo
zagotovil nadaljevanje poslovnega odnosa, in ga zaradi
razli¢nih okolis¢in, predvsem zaradi prevelike osredo-
to¢ene na lastne interese, nista sposobni dose¢i sami.
Tako arbitrazni senat v vlogi neodvisnega razsodnika
z revizijo cene ponovno vzpostavi pogodbcno ravno-
tezje, kjer je kupcu omogoceno konkurenéno nastopa-
nje na njegovem energetskem trgu in razumen donos,
upostevaje pri tem vsa tveganja, ki so obiéajno prisotna
na trgu od tocke izvoza do tocke porabe, dobavitelju
na drugi strani pa bo $e vedno zagotovljena donosnost
in varnost investicije.

Prav tako je Ze bilo omenjeno, da ima poleg pravne
interpretacije dolo¢il dolgoro¢ne pogodbe (in mero-
dajnega prava) izjemno pomembno vlogo v postopku
in pri arbitrazni odlo¢itvi tudi ekonomska teorija. Ena
izmed smernic za revizijo cene je vrednost ali trzna
cena zemeljskega plina, pri ¢emer je klju¢no vprasa-
nje interpretacije pojma “trzna cena’ v posameznem
primeru (ali lahko ena¢imo vrednost produkta z nje-
govo trzno ceno, v kak$nih primerih in pod kak$nimi
pogoji), ugotovitev tak$ne trzne cene in seveda njen
vpliv na revizijo pogodbeno dogovorjene cene. Za do-
lo¢itev trzne vrednosti v vsakem posameznem primeru
obe stranki arbitraznega postopka obicajno angazira-
ta posebne ekonomske strokovnjake — izvedence, ki
analizirajo in interpretirajo statisti¢ne podatke v zvezi
s trzno ceno in na teh podlagah poskusajo opredeliti
razumno marzo vsake izmed pogodbenih strank. Tako
lahko denimo izvedenci preudijo podatke iz dolgoro¢-
nih pogodb tretjih oseb na relevantnem dobavnem
trgu, sklenjenih v obdobju do arbitraze, da bi ugotovili

Future, Journal of Energy & Natural Resources Law, Vol. 30. No. 1,
2012, str. 36-41.

Plinske cenovne
arbitraze

Ce poskusamo zelo
zapleten postopek
poenostaviti, si mora
arbitrazni senat v taksnem
postopku prizadevati,

da njegova odloditev se
vedno odraza namen
izvirne cenovne formule
oziroma, povedano
drugade, namen, ki sta ga
imeli pogodbeni stranki

ob sklenitvi pogodbe

Tako arbitrazni senat

v vlogi neodvisnega
razsodnika z revizijo

cene ponovno vzpostavi
pogodbeno ravnotezje,
kjer je kupcu omogocdeno
konkurenéno nastopanje
na njegovem energetskem
trgu in razumen donos,
upostevaje pri tem vsa
tveganja, ki so obi¢ajno
prisotna na trgu od tocke
izvoza do tocke porabe,
dobavitelju na drugi
strani pa bo $e vedno
zagotovljena donosnost in
varnost investicije
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Plinske cenovne
arbitraze

Spori v zvezi z zahtevki
za spremembo cene pri
dolgoro¢nih pogodbah
o dobavi zemeljskega
plina niso nov pojav,
presenetljivo pa je
narascajoce $tevilo
taksnih sporov, ki jih
pogodbene stranke raje
kot s pogajanji reSujejo v
arbitraznem postopku

Klavzule o reviziji cene,
kot so bile skozi nedavno
zgodovino oblikovane v
dolgoro¢nih pogodbah o
dobavi zemeljskega plina,
se Se v enem pomembnem
elementu razlikujejo

od tipi¢nih klavzul o
spremenjenih okoli$¢inah,
kot so poznane zlasti v
kontinentalnem pravnem
sistemu (in tudi v
slovenskem)
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spremembe trzne vrednosti zemeljskega plina na do-
bavnem trgu, ter podatke iz pogodb, ki jih kupec ali
tretje osebe sklepajo na relevantnem prodajnem trgu,
da se ugotovi tudi gibanje cene na relevantnem prodaj-
nem trgu (ter njeno razmerje do cene, ki je oblikovana
na najblizjem trgovalnem vozlis¢u). Dolo¢itev ustre-
znega relevantnega trga in gibanje cene na tem trgu
je pogosto kljucen del arbitraznega postopka revizije
cene, tak$na ugotovitev pa mora temeljiti na ustrezni
ekonomski analizi trznih dogajanj in pravni analizi

dolgoro¢ne pogodbe.

Kritiki tovrstnih arbitraznih postopkov arbitrazne
odlocbe, s katerimi se doloca revizija cene, pogosto do-
jemajo kot samovoljen ali vsiljen kompromis med po-
lozajema obeh strank v arbitraznem postopku, ki ga ne
podpira jasna ekonomska logika. Zagovorniki taks$nih
postopkov pa trdijo, da eckonomska logika, ki vodi
pogodbene stranke k sklenitvi dolgoro¢ne pogodbe,
pravzaprav zahteva vkljuditev arbitrazne klavzule, ki
dopuséa Siroko polje pri reviziji cene, saj so na taksen
nacin vzpostavljeni okviri, ko omogocajo vzdrznost in
smiselnost dolgoro¢nih pogodb.?

Zakljucek

Spori v zvezi z zahtevki za spremembo cene pri dolgo-
ro¢nih pogodbah o dobavi zemeljskega plina niso nov
pojav, presenetljivo pa je nara$¢ajoce Stevilo taksnih
sporov, ki jih pogodbene stranke raje kot s pogajanji
re$ujejo v arbitraznem postopku. Razlogov za to je
veliko, tako prakti¢nih kot konceptualnih. Ob¢utna

25 Za ponazoritev, v enem izmed primerov sta dolgoro¢no pogodbo o
dobavi zemeljskega plina sklenila dva veletrgovea (t.i. mid-streamerja),
pri ¢emer sta se dogovorila, da bo pogodbena cena v postopku revizije
dolo¢ena v odvisnosti od vrednosti zemeljskega plina na uvoznikovem
(torej kupéevem) trgu. Doloeno obdobje pred zacetkom postopka re-
vizije je ponudba zemeljskega plina na uvoznikovem trgu, na katerem
je ta prodajal zemeljski plin kon¢nim uporabnikom, moé¢no presegala
povpra$evanje, trzne cene zemeljskega plina pa so bile zato znatno nizje.
V arbitraznem postopku je ta uvoznik predlozil podatke o cenah, ki so
jih pla¢evali konéni uporabniki na njegovem (domacem) trgu v oporo
svojim navedbam, da bi morala biti zaradi tega niZja tudi pogodbena
cena s prodajalcem. Prodajalec pa je predlozil podatke o cenah, ki so jih
plaevali konéni uporabniki zemeljskega plina na sosednjem trgu, na
katerem presezka povpraSevanja ni bilo, zato so bile cene pomembno
vi§je, in trdil, da bi kupec lahko preusmeril dobavljene koliine ze-
meljskega plina, ali vsaj njihov del, na sosednji trge z vi§jo ceno, zato
vrednost zemeljskega plina za uvoznika/kupca ne more biti dolo¢ena
samo na podlagi prodaje na njegovem domacem trgu, temve¢ mora
vkljugevati tudi (mozno) prodajo na visje cenovne trge, kar je vse treba
upostevati pri reviziji cene.

26 Primerjaj Carpenter, P. R., Brown, T. J. N.: Price Re-openers in Na-
tural Gas Supply Contracts: Avoiding Costly Mistakes in Arbitration,
Energy 2010, Issue 17/010, str. 4-6.

razlika med trzno ceno zemeljskega plina in ceno suro-
ve nafte, na katero je v veliki meri $e vedno vezana cena
zemeljskega plina, pomeni, da so tudi stali$¢a pogodbe-
nih strank med pogajanji preve¢ oddaljena, da bi lahko
dosegle zadovoljiv kompromis. Tudi na konceptualni
ravni imajo udelezenci pri trgovanju z zemeljskim
plinom razli¢na stalis¢a glede potrebe po ohranjanju
mehanizma za dolotitev cene zemeljskega plina, ki je
vezan na cene surove nafte, v dolgoro¢nih plinskih do-
bavnih pogodbah. Medtem ko so nekateri mnenja, da
se bodo cene zemeljskega plina in surove nafte neko¢
spet uskladile, zaradi ¢esar ni nobenega razloga za spre-
minjanje cenovne formule, drugi menijo, da promptne
cene zemeljskega plina na trgovalnih vozlis¢ih najbolje
odrazajo njegovo vrednost in bi morale v dolgoro¢nih
pogodbah v celoti nadomestiti histori¢no cenovno
vezanost na cene surove nafte.” Zaradi navedenega so
pogajanja o reviziji cene med pogodbenima strankama
neuspesna, arbitraza pa se izkaze za primerno resitev
taksnih sporov, kjer je treba ¢im prej dose¢i komercial-
no razumen kompromis, ki bo zagotovil nadaljevanje
poslovnega odnosa med pogodbenima strankama.

Za konec velja izpostaviti, da so navedeni postopki za-
nimivi tudi z ob¢e pravnega vidika. Klavzule o reviziji
cene, kot so bile skozi nedavno zgodovino oblikovane
v dolgoro¢nih pogodbah o dobavi zemeljskega plina,
se Se v enem pomembnem elementu razlikujejo od
tipi¢nih klavzul o spremenjenih okoli$¢inah, kot so
poznane zlasti v kontinentalnem pravnem sistemu (in
tudi v slovenskem). V primeru nezmoznosti dogovora
o spremembi pogodbe in doloditvi nove cene pogodba
ne prencha veljati (kar bi bila redna posledica upora-
be klasi¢ne klavzule o spremenjenih okolis¢inah, ki jo
pozna tudi na$ Obligacijski zakonik), temve¢ pravi¢-
no prilagoditev pogodbenih pogojev namesto strank
opravi arbitrazni senat. Mogoce je navedeno korak v
pravo smer tudi na drugih pravnih podro¢jih?

27 Sarzana, S.: The rise of price revision arbitrations, ¢lanek na spletni strani
Commercial Dispute Resolution z dne 31. 10. 2012.
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Introduction

Parties to an international arbitration must prove the
facts upon which they rely in support of their claim or
defence.! Parties may discharge their burden of proof
by presenting different types of evidence to the arbitral
tribunal, such as documentary evidence, witness and
expert evidence.

Absent an agreement by the parties, the arbitral tri-
bunal enjoys broad discretion in the conduct of the
arbitral proceedings. It shall however ensure equal
treatment of the parties and their right to be heard in
adversarial proceedings.” The tribunal shall also ensure
that the proceedings are conducted in an efficient

manner.’

The tribunal will assess the admissibility of the evi-
dence offered and weight to be given to it.* Although
contemporaneous documents are usually considered
as the most reliable means of evidence in international

1 See UNCITRAL Arbitration Rules (UNCITRAL Rules) (2010),
Art. 27(1); Swiss Rules of International Arbitration (Swiss Rules)
(2012), Art. 24(1).

See the Swiss Private International Law Act (PIL Act), Art. 182.
See UNCITRAL Raules, Art. 17(1), second sentence.

See UNCITRAL Rules, Art. 27(4); Swiss Rules, Art. 24(2); IBA Rules
on the Taking of Evidence in International Arbitration (IBA Rules)
(2010), Ar. 9(1).

arbitration,’ witness evidence may have an important
role to play. Witnesses may supplement the documen-
tary evidence on record when the later is insufficient.®
They may also help to interpret imprecise or contradic-
tory documents and assist the tribunal in identifying
the key elements of a large file comprising numerous
documents.”

Detailed procedural provisions on witness evidence
are usually absent from institutional arbitration rules.?
A great flexibility is thus conferred to the parties and
the tribunal in this respect. Comprehensive rules on
witness testimony are generally provided for in the
specific procedural rules adopted by the arbitral tribu-
nal after consultation with the parties at the beginning

of the proceedings. The IBA Rules on the Taking of

5 Redfern, A., Hunter, M., Blackaby, N, Partasides, C., Redfern and
Hunter on International Arbitration, Oxford University Press, New

York, Sth Ed., 2009, N. 6.97, p. 389.

6 Dimolitsa, A., Giving Evidence: some reflections on oral evidence vs
documentary evidence and on the obligations and rights of the wit-
nesses in Lévy, L., Veeder, V.V. (Ed.), Arbitration and Oral Evidence,
Dossiers - ICC Institute of World Business Law, ICC Publishing S.A.,
Paris, 2005, p. 13.

7 Ibid. See also Bienvenu, P., Valasek, M., Witness Statements and Expert
Reports iz Bishop, D., Kehoe, E. (Ed.), The Art of Advocacy in Inter-
national Arbitration, Juris Publishing Inc., Huntington, 2nd Ed., 2011,
p. 237.

8 See however LCIA Arbitration Rules (LCIA Rules) (1998), Art. 20.
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Evidence in International Arbitration, which may ei-
ther be adopted by the parties or by the tribunal, in full
or in parts, or be used as non-binding guidelines, also
contain specific provisions on witness evidence.”

Witness testimony may be presented in writing, pri-
or to an evidentiary hearing, in the form of a witness
statement. The witness may then be called upon at the
hearing to give oral testimony, to confirm the content
of his witness statement and to be questioned.

Waitness Statements

The submission of witness statements has become com-
mon practice in international arbitration. Practitioners
list, among others, the following advantages of witness
statements: they prevent the other party from being
taken by surprise at the evidentiary hearing.'’ They en-
able the parties to narrow the issues to be addressed at
the hearing.! They help the parties and the tribunal to
prepare for the evidentiary hearing.'” They also assist
them in determining whether oral testimony of a spe-
cific witness will be necessary, thus reducing hearing
time and increasing efficiency."

Generally, any person may present evidence as a wit-
ness in international arbitration. No distinction is
made between a party, a party representative or an
(ex-)employee.'* However, the tribunal is free to assess
the weight to be given to the witness evidence, and
may take into account the witness’s relationship with
a party as well as any interest of the witness in the out-
come of the case.

A witness statement usually contains the full name
and address of the witness and a statement regarding
his present and past relationship with the parties.”
It should also include the description of the witness’s
background, qualifications, training and experience, if

9 SeeIBA Rules, Art. 4.
10 Bienvenu, P., Valasek, M., 0p. ciz., p. 238.

11 Schlaepfer, A.-V., Witness Statements iz Lévy, L., Veeder, V.V. (Ed.),
Arbitration and Oral Evidence, Dossiers - ICC Institute of World Busi-
ness Law, ICC Publishing S.A., Paris, 2005, p. 65.

12 Ibid.

13 Bienvenu, P., Valasek, M., op. ciz., p. 238; Schlaepfer, A.-V., op. ciz., p.
65-66.

14 See LCIA Raules, Art. 20(7); Swiss Rules, Art. 25(2); IBA Rules, Art.
4(2).

15 See IBA Rules, Art. 4(5)(a).

such a description may be relevant to the dispute or
to the contents of the statement.'® In addition, some
arbitrators may require that a picture of the witness is
attached to his witness statement. A witness statement
should also contain a full and detailed description of
the facts and the source of the witness’s information
as to those facts, sufficient to serve as that witness’s ev-
idence in the matter in dispute.”” The witness should
make the distinction between assertions based on his
own knowledge and assertions based on information
or belief. In the later case, the witness should mention
his sources.'®

A statement as to the language in which the witness
statement was originally prepared and the language
in which the witness anticipates giving testimony at
the hearing may also be inserted in the witness state-
ment."” Ideally, the witness should prepare his first
draft statement in his own language (with the help of
a local counsel speaking the witness's language, if nec-
essary).”’ His statement would then be translated in
the language of the arbitration. This way would help
ensuring that the statement fully corresponds to what
the witness wants to say.”!

As contemporaneous documents are usually given
greater weight than uncorroborated witness testimo-
ny, witnesses should refer to all relevant documents
and explain them in their witness statement.”” If the
documents in question have been submitted as exhib-
its in the file, the relevant exhibit numbers should be
included in the statement. If the documents have never
been submitted, they should be attached to the wit-
ness statement, unless the parties or the tribunal decide
otherwise.”> Witness statements should however nei-
ther be viewed as an opportunity to submit documents
which the parties forgot to produce on time, nor as an
additional memorial in which the parties could make
new factual allegations. A way of preventing such

16 Ibid.

17 See IBA Rules, Art. 4(5)(b).

18 Bienvenu, P., Valasek, M., op. cit., p. 260.
19 See IBA Rules, Art. 4(5)(c).

20 Assistance of witnesses by counsel in the preparation of their witness
statement will be addressed below.

21 Bienvenu, P, Valasck, M., 0p. ciz., p. 250 and 259.
22 Bienvenu, P, Valasek, M., 0p. ciz., p. 252,258-259.
23 Schlaepfer, A.-V., p. cit., p. 68; Bienvenu, P., Valasek, M., op. ciz., p. 258.



practice is to provide that the witness statements and
the memorials will have to be filed simultaneously.*

A witness statement may either take the form of a
sworn affidavit or it may simply be signed by the wit-
ness.”> Art. 4(5) of the IBA Rules provides that it must
contain an affirmation of the truth of the witness state-
ment, together with the signature of the witness, date
and place.*

It shall not be improper in international arbitration
for a party or its counsel to contact its witnesses or
potential witnesses and to discuss their prospective
testimony with them, subject to the mandatory provi-
sions of any applicable law.?” It will often be necessary
to contact potential witnesses, having a direct knowl-
edge of the case, as early as possible, before drafting the
first memorial. It is also generally accepted today that
counsel may assist witnesses in the preparation of their
witness statement.”® Counsel should make sure in se-
lecting their witnesses that they will have availabilities
for the preparation and drafting of their statement.

In assisting a witness, counsel should first remind him
of his duty to tell the truth. The witness statement
should be the witness’s own version of events, based
on his own knowledge. Counsel should thus seck to
ensure that the witness statement reflects the witness’s
own account of the relevant facts, events and circum-
stances.” If counsel may review the case with the wit-
ness and challenge any inconsistencies, they should
not invite or encourage a witness to give false evidence
and they should not submit witness evidence that they
know to be false.”® Any attempt by a counsel to try to
persuade a witness to tell a story that both the counsel
and the witness know to be untrue, and to prepare the
witness to make the story sound as credible as possible
would be considered as a gross misconduct.?’

24 Schlaepfer, A.-V., op. cit., p. 67-69.

25 See LCIA Rules, Art. 20(3).

26 See IBA Rules, Art. 4(5)(d) and (e).

27 See LCIA Rules Art. 20(6); Swiss Rules, Art. 25(2); IBA Rules, Art.

4(3); see also IBA Guidelines on Party Representation in International
Arbitration (IBA Guidelines on Party Representation) (2013), Guide-
line 24; Redfern, A., Hunter, M., Blackaby, N, Partasides, C., op. ciz., N.
6.140, p. 403.

28 See IBA Guidelines on Party Representation, Guideline 20; Bienvenu,
P, Valasek, M., op. cit., p. 242.

29 See IBA Guidelines on Party Representation, Guideline 21.
30 See IBA Guidelines on Party Representation, Guidelines 23 and 11.
31 Redfern, A., Hunter, M., Blackaby, N, Partasides, C., op. ciz., N. 6.140, p. 403.

Counsels are often involved in the drafting of witness
statements. Some witness statements include the ex-
press mention that counsel assisted the witness in the
preparation of his statement. Other statements may
contain the mention that the witness statement has
been discussed with counsel, who drafted it, and the
confirmation by the witness that such statement is
his testimony.”* Sending the witness a suggested draft
prepared by counsel before he had a meeting with
the witness might however not be the best way to en-
sure that the witness statement reflects the witness's
own account of the relevant facts.* If a witness may
not always be able to prepare the first draft, counsel
could help the witness by meeting him, asking him to
describe the relevant events, taking notes of the facts
as presented by the witness with the witness’s own
terms, and then drafting a first statement for the wit-
ness's review on the basis of such meeting. Exchanges
of mark-up versions between the counsel and witness
would then follow until the final version.** In assisting
witnesses, counsel should avoid as much as possible to
use their own terms. The witness statement should not
become a “lawyer statement” or repeat a party’s plead-
ings.*

Oral Testimony

A witness who submitted a witness statement should
in principle be made available for oral testimony at the
evidentiary hearing, upon request of the other party,
who wishes to cross-examine him.** Counsel should
thus make sure that their prospective witnesses will be
made available at the hearing. Oral testimony of a wit-
ness permits the tribunal to gain a first-hand impres-
sion of the witness's character and to seek clarification
on the witness's evidence.?” It also enables the opposing
counsel to cross-examine the witness in order to test
his credibility. The tendency in international arbitra-
tion is not to take into account witness statements

32 Bienvenu, P, Valasek, M., 0p. ciz., p. 257.

33 Bienvenu, P., Valasck, M., op. cit., p. 248.

34 Bienvenu, P., Valasck, M., op. cit., p. 249-250.

35 Redfern, A., Hunter, M., Blackaby, N, Partasides, C., op. ciz., N. 6.140,
p- 403; Bienvenu, P., Valasek, M., op. cit., p. 249.

36 See LCIA Rules, Art. 20(4); IBA Rules, Art. 8(1).

37 Fry, ], Greenberg, S., Mazza, F, The Secretariat’s Guide to ICC Arbi-

tration, International Chamber of Commerce (ICC), Paris, 2012, N.
3-966, p. 273-274.
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which have not been confirmed orally or corroborated
by other evidence.®

A witness statement should in principle be disregarded
by the tribunal if the witness does not appear at the
hearing without any valid reason, although his pres-
ence was requested by the other party.*” The tribunal
could also infer that such witness evidence would be
adverse to the interests of the party which submitted
the witness statement.®

The IBA Rules provide that the arbitral tribunal may
order any party to provide for, or to use its best efforts
to provide for, the appearance for testimony of any per-
son, including one whose testimony has not yet been
offered.” But what if, despite a party's best efforts, the
witness refuses to appear before the arbitral tribunal?
According to the IBA Rules, if a witness whose testi-
mony is requested by a party refuses to cooperate, that
party may ask the arbitral tribunal to take whatever
steps are available to obtain that testimony, or seck
leave from the arbitral tribunal to take such steps it-
self.” If, according to some authors, the tribunal shall
have the power to summon a party or party represent-
ative to appear as a witness on astreinte, the tribunal
lacks the imperium to summon third-parties to appear
as witnesses at a hearing.® Subpoenas, which may be
enacted by arbitral tribunals with a seat in the US in
order to summon a witness to attend a hearing, do not
have their equal in most countries.* When confront-
ed with a refusal to appear, the arbitral tribunal, which
cannot coerce witnesses to appear before it, would
have to request assistance from national courts.” The

38 Schlaepfer, A.-V., 9p. cit., p. 70.

39 See IBA Rules, Art. 4(7); See also LCIA Rules, Art. 20(4) second
sentence, according to which “[i]f the Arbitral Tribunal orders that
other party to produce the witness and the witness fails to attend the
oral hearing without good cause, the Arbitral Tribunal may place such
weight on the written testimony (or exclude the same altogether) as it
considers appropriate in the circumstances of the case.”

40 Dimolitsa, A., Giving evidence: Some reflections on oral evidence vs
documentary evidence and on the obligations and rights of the wit-
nesses iz Lévy, L., Veeder, V.V. (Ed.), Arbitration and Oral Evidence,
Dossiers - ICC Institute of World Business Law, ICC Publishing S.A.,
Paris, 2005, p. 18.

41 IBA Rules, Art. 4(10).
42 IBA Rules, Art. 4(9).
43 Dimolitsa, A., op. cit., p. 16.

44 Redfern, A., Hunter, M., Blackaby, N, Partasides, C., gp. ciz., N. 6.148,
p. 405, N.7.35-7.36, p. 452.

45 Sece for example PIL Act, Art. 184(2).

—_

tribunal may also use international rogatory commis-
sions, with the assistance of state courts.*

The parties may agree that a witness will not have to
appear at the hearing. Such agreement would however
not be considered as an agreement as to the correct-
ness of the content of the witness statement.*’ In such
case, the witness statement would not be disregarded
by the tribunal, which would have to assess the weight
to be given to it, notwithstanding the fact that it was
not confirmed at the hearing and that the witness’s
credibility was not tested.*

The tribunal may also decide to call a witness which
the other party did not wish to cross-examine,”
though such scenario is not very common in practice.
The witness would confirm his statement at the hear-
ing. He would be asked questions by the tribunal, and
the parties, usually in the limit of the scope of the tri-
bunal’s questions.

al-

If the other party does not wish to cross-examine a
witness, the party offering the witness in question
should usually be entitled to call him at the hearing.>
However, some tribunals may refuse to hear the wit-
ness when the procedural rules provide that the wit-
ness statement is considered as the witness's direct
testimony. The tribunal however remains free to assess
the weight to be given to the witness evidence.

The tribunal may decide that some witness statements
will not need to be confirmed orally at the hearing, on
the ground ofirrelevance or redundancy, for example.!
In this case, the witness statement would be taken into
consideration by the tribunal in assessing the weight
of the evidence submitted, notwithstanding the fact
that it was not confirmed at the hearing and that the
witness’s credibility was not tested. Although it would
save costs and time and thus enhance efficiency of the
proceedings, the tribunal would have to make sure that

46 Dimolitsa, A., op. cit., p. 18; Gélinas, P.-A., Evidence through witnesses
in Lévy, L., Veeder, V.V. (Ed.), Arbitration and Oral Evidence, Dossi-
ers - ICC Institute of World Business Law, ICC Publishing S.A., Paris,
2005, p. 36.

47 See IBA Rules, Art. 4(9).

48 Schlaepfer, A.-V., 0p. cit., p. 71.

49 See IBA Rules, Art. 8(1).

50 Ibid.

51 Gélinas, P-A., op. cit., p. 37-38,41; ICC Rules, Art. 25(3) provides that

[t]he arbitral tribunal may decide to hear witnesses [...]"



each party has had a reasonable opportunity to present
its case and that due process is respected.”

The arbitral tribunal shall control the hearing and it will
determine the procedural aspects pertaining to the evi-
dentiary hearing.>* In practice, it will exercise its power
in consultation with the parties.’* The tribunal may or-
ganize a pre-hearing conference to address the aspects
which have not been addressed in the specific procedur-
al rules, and issue a subsequent procedural order.

The planning of the hearing will have to be established
and agreed on well in advance, including the order of
passage of the witnesses and the subject matter of their
testimony. If not already mentioned in the specific
procedural rules, the parties and the tribunal will have
to agree on the scope of direct examination (if any),
cross-examination, re-direct and re-cross. The time
allocated for the examination by each party's counsel
and for opening and closing statements (if any) will
also have to be set. In doing so, the tribunal will have to
ensure that the parties are allotted equal time to pres-
ent their case. It would thus be useful to maintain a re-
cord of the time spent by each side during the hearing.

The parties and the tribunal will also have to decide in
advance whether the presence of the witnesses in the
hearing room before or after testifying is admitted or
whether their exclusion in a separate room should be
preferred.® The tribunal should also address the admis-
sibility of witness conferencing. Videoconferencing
may also have to be considered in cases in which a
witness is unable to attend the hearing venue but may
nonetheless be made available in another location.
It will also be useful to decide which material the
witness will be able to bring with him at the hearing
(witness statement without annotations, any other
documents, demonstrative exhibits etc.). During their
examination, witnesses will be asked to look at specific
documents from the file in relation to their testimo-
ny (exhibits, witness statements, excerpts of a party's
pleading). The parties may thus agree to prepare bun-
dles to be displayed at the witness stand in advance.

52 Ibid.

53 See ICC Rules, Art. 26(3); Fry, J., Greenberg, S., Mazza, E, op. cit., N.
3-1003-1005, p. 282-283.

54 Fry,]., Greenberg, S., Mazza, F, op. cit., N. 3-1005, p. 283.
55 See Swiss Rules, Art. 25(6).

The parties should also agree in advance on the type
of transcript they wish to have (verbatim, simultane-
ous, overnight etc.). Translation services may also be
required at the hearing and should be planned well in
advance. A witness may have to obtain a visa in order
to attend the hearing. Arbitration institutions may as-
sist the tribunal and the parties with visa applications.

Counsel may assist a witness in preparing for his oral
testimony in direct and cross-examination.”® A witness
may be guided through the facts ahead of the hear-
ing, so as to help him refresh his recollection, and to
prepare him for cross-examination. It may be useful
to explain to the witness the bigger picture and the
positions of both sides in the arbitration.” A counsel
may also help the witness prepare for cross-examina-
tion by playing the role of the opposing counsel in a
mock cross-examination.”® Again, witness prepara-
tion by counsel should not alter the genuineness of
the witness evidence, which should always reflect the
witness’s own account of the relevant facts, events or

circumstances.>

Witnesses unfamiliar with international arbitration
should also be explained the proceedings, the role of
the arbitrators, how to address to them, the configu-
ration of the hearing room, the way the hearing will
be conducted and the sequence of events, in particular
the witness's own examination. Witnesses should be
explained that their testimony will be recorded in a
transcript and that they should thus avoid answering
a question by the nodding of their head only. The wit-
ness should be informed that he will be admonished
by the tribunal at the beginning of his examination
to tell the truth. Counsel should also explain to the
witness the kind of penalties he exposes himself to in
case of false testimony. The witness should also be ex-
plained that he will be required to confirm his witness
statement after having had an opportunity to report
minor corrections he wishes to make to his statement.
A witness should be told to answer questions based on

56 See IBA Guidelines on Party Representation, Comments to Guidelines
18-25, p. 15.

57 Rifkind, R., Practices of the horseshed: The preparation of witnesses
by counsel in America iz Lévy, L., Veeder, V.V. (Ed.), Arbitration and
Oral Evidence, Dossiers - ICC Institute of World Business Law, [CC
Publishing S.A., Paris, 2005, p. 58.

58 Riftkind, R., gp. cit., p. 61.

59 See IBA Guidelines on Party Representation, comments to Guidelines

18-25,p. 15.
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his direct knowledge of the facts. He should not base
his answer on speculations or guesses nor should he
answer hypothetical questions or give an opinion.® If
a witness is uncertain about a fact, he should indicate
his degree of uncertainty.®’ A witness may not recall
a fact, and he should simply say so when asked about
such fact. A witness should only reply to the questions
asked. Volunteering is always to be banned.

Counsel may also play a role in reassuring the witness-
es, who may not always be comfortable with or expe-
rienced in the exercise of testifying. A witness may be
told that he will not be left alone on the witness stand
and that counsel will be present to assist him by moni-
toring the other party and by objecting to any improp-
er question or behavior from the opposing counsel.

Conclusion

As seen above, arbitral tribunals tend not to take wit-
ness statements into account unless the witness has
given satisfactory explanations during the evidentiary
hearing and the tribunal is convinced of the witness's
credibility, or unless other evidence corroborates the
witness statement. Counsel must thus make sure that
their prospective witness will be available at the eviden-
tiary hearing dates should he be called to testify. They
may also ensure that contemporaneous documents are
referred to and explained in the witness statement.

Concerns have been voiced regarding the way witness
evidence is being conducted. As witness statements are
frequently used as the witness's direct testimony, oral
testimony thus only consists of cross-examination by
the opposing counsel and a few questions from the
tribunal. Some practitioners consider such procedure
to be inefficient. The witness statements being often
drafted by counsel, the tribunal is thus prevented from
hearing the witness's story. Instead, the arbitral tribu-
nal only reads what counsel think the tribunal should
know about the witness's recollection of the facts.®* In
order to enhance efficiency of witness evidence, a more
active role of the tribunal is thus advocated in ques-

60 Rifkind, R., op. ciz., p. 61.
61 Ibid.

62 Schneider, M., Twenty-four Theses about Witness Testimony in Inter-
national Arbitration and Cross-Examination Unbound, 7z Wirth, M.,
Rouvinez, C., Knoll, J. (Ed.), The Search for “Truth” in Arbitration: Is
Finding the Truth What Dispute Resolution Is About? ASA Special
Series No. 35, JurisNet, LLC, New York, p. 64-65.

tioning witnesses. Witness interrogation would first
be conducted by the tribunal and questions by counsel
would follow. Such method would be more produc-
tive, the tribunal having the most objective interest
in understanding what the witness really has to say.
Witnesses may also be more cooperative when ques-
tioned by the tribunal.®> Other practitioners, however,
advocate that cross-examination is the best way to get
the truth come out and to test the witness's credibility.
They take the view that the tribunal could never sup-
plant counsel examination as counsel have more time
and resources to devote to the case than arbitrators.*
Moreover, due to its role towards the parties, the tribu-
nal may not practice the same kind of forceful attack
to the witness's credibility as an opposing counsel.”

Witness evidence could be a useful tool, in particular
if the parties and the tribunal take advantage of the
flexibility offered and adopt procedural rules tailored
to their specific needs. They could thus provide for
questioning by the tribunal, with follow up questions
by counsel, o, to the contrary, for questioning by the
opposing counsel during cross-examination, with fol-
low up questions by the tribunal. The procedural rules
governing witness evidence should however be adopt-
ed in advance, in order to avoid any surprises and to
ensure that counsel from both sides will have the same

understanding of the “rules of the game”.

63 Schneider, M., 0p. cit., p. 65-66.

64 Partasides, C., In Defence of Cross-Examination 7z Wirth, M., Rouvin-
ez, C.,Knoll, J. (Ed.), The Search for “Truth” in Arbitration: Is Finding
the Truth What Dispute Resolution Is About? ASA Special Series No.
35, JurisNet LLC, New York, p. 71-72.

65 Partasides, C., op. cit., p. 72-73.

66 Gélinas, P-A., 0p. cit., p. 39.
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Representing and leading an arbitration case requires
an in-depth understanding of the client’s business. This
is the only way the external counsel can truly grasp the
factual background of the case, build up the strategy
and fundamentally understand the significance and
impact the arbitral proceedings may pose on the cli-
ent’s business. The only way to achieve this goal is to
create an environment of close cooperation between
the in-house counsel and external counsel. The client
(through its in-house counsel) needs to be fully in-
volved in the case to achieve the best outcome.

The in-house counsel should be the person who is most
involved in each and every segment of the business of
a company (client), the person who is most familiar
with the branch of law that the dispute concerns; he or
she is the provider of information and documentation
and the person who controls the costs. Most impor-
tantly, he or she is the point of contact between the
external counsel and the management of the client and
therefore bears an important role in decision making.
He or she is the person who builds the strategy in the
case together with the external counsel and should be
a part of the team.

It should be noted that it is sometimes necessary that
the in-house team should not only consist of the law-
yer, but also to include the people from the business
that were mainly involved in the particular transaction

(such as engineers, financial people, negotiators of a
deal, etc.).

Prompt and efficient cooperation between the in-
house counsel and external counsel is quintessential
throughout the proceedings, especially in the phase of
preparing the answer to the request for arbitration. It
is necessary for the external counsel to get acquaint-
ed with the factual background of the claim, and the
relevant information and documents in order to build
the strategy of the case and ultimately, prepare the an-
swer. Unlike situations where the client is the claim-
ant and where there is plenty of time to prepare the
request for arbitration, the filing of the answer to the
request is usually limited with short deadlines (e.g. 30
days, according to ICC and UNCITRAL rules) and
the tribunal may not grant extensions of the deadline.
For instance, in order to appoint an external counsel
(attorney), publically owned companies in Serbia need
to go through the process of public procurement. This
process can last up to 90 days. In one particular arbitra-
tion case, the client was forced to prepare and file the
answer to the claim by itself because the tribunal in the
ICC arbitration would not allow for an extension of
the deadline. In this case, it was the in-house counsel
who set the strategy of the case and set up the basis
for all other actions that the external counsel would
take in the further course of arbitration. Having this in
mind, the role of the in-house counsel was even more
important in the later stages of the proceedings, since

Representing and leading
an arbitration case
requires an in-depth
understanding of the
client’s business

It should be noted that
it is sometimes necessary
that the in-house team
should not only consist
of the lawyer, but also to
include the people from
the business that were
mainly involved in the
particular transaction
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the main arguments in the case were structured by the
in-house counsel and the strategy of the external coun-
sel was somewhat defined and limited by arguments
from the answer prepared and filed by the in-house
counsel.

The role of the in-house counsel and communication
with the external counsel does not decrease in the
further course of the proceedings, on the contrary:
through years of practise, two fields where this com-
munication is essential were identified:

+ examination of witnesses and
+ experts.
Examination of witnesses

Examination of witnesses is an important part of the
evidence process, creating important roles for both in-
house counsel and external counsel. External counsel is
the one who is leading the case and usually determines
which facts are important for the case and should
therefore be substantiated by witness statements.

On the other hand, the in-house counsel is the one who
is familiar with the situation in the field and the people
who were involved in the particular deal. This makes
him or her most competent to suggest useful witnesses
to the external counsel. Also, the in-house counsel usu-
ally knows the witnesses in person, and may contribute
to handling them on a more personal level. In this way,
it is easier to build a relationship of trust between the
witness and the external counsel. In this respect, it is
highly recommendable that both counsels are involved
in the preparation of written witness statements. Each
of them should phrase questions for the witnesses and
in that way control the content of their statements.

Article 4 (1) of the IBA Rules on Taking of Evidence
in International Arbitration (“IBA Rules”) prescribes:

“It shall not be improper for a Party, its officers,
employees, legal advisors or other representatives to
interview its witnesses or poz‘entz’al witnesses and to
discuss their prospective testimony with them.”

It is commonly debated whether the witness should
prepare a written statement by himself or herself or
should such a statement be prepared by the counsel. It

has proven efficient that the witness prepares the writ-
ten statement with assistance from the external coun-
sel. Then the witness statement is submitted to the in-
house counsel for his or her comment and review. The
final text is then confirmed and signed by the witness.

As far as the preparation for the examination of wit-
nesses goes, the presence of the in-house counsel is
highly recommended, since the in-house counsel can
contribute with his or her own interpretation of the
circumstances and can suggest the best approach to-
wards the witness as normally a personal connection
exists. Also, the presence of the in-house counsel is
advisable during the hearing, given that the in-house
counsel is most familiar with the factual background
and may ask the witness questions should the witness
and the external counsel miss something. Additionally,
the in-house counsel may often have an essential role in
the analysis of the written statements of the opposite
party’s witness and give important notions and inputs
for the cross-examination.

Further, the in-house counsel may have another impor-
tant role in taking the witness stand. External counsel
counts on the in-house counsel to be persuasive and
confident and to explain the case better than any writ-
ten submission. This possibility is provided in Article

4 (2) of the IBA Rules:

‘Hny person may present evidence as a witness, in-
cluding a Party or a Party’s officer, employee or other
representative.”

Communication between the in-house and external
counsel is essential when it comes to preparing and
presenting the right facts and also the right amount of
facts to the Tribunal, which is why their collaboration
and effective teamwork in preparing witnesses to take
the stand is crucial for the course, and often also for the
outcome of the arbitration.

Expertise

When it comes to evidence given by experts, the role
of the in-house counsel is even more important than
the role of the external counsel, because the in-house
counsel is the one who will provide the expert with the
relevant facts and documentation and often be in di-
rect communication with the expert. Communication



etween in-house counsel and experts is especially im-
bet h l and expert lly
portant:

+ during the pre-dispute stage;

+ in the case of party appointed experts; and

+ in the case of tribunal appointed experts.
The pre-dispute stage

In disputes where the main question is related to a
subject that requires expert knowledge, it is advisable
to consult the expert before even deciding whether to
initiate the dispute. Most commonly, this applies to
construction disputes and generally all disputes where
the quality and characteristics of goods or services
performed require expert evaluation. This includes
disputes in the food industry, pharmaceutical industry,
mechanics etc.

For example, in a construction dispute in a ICC arbi-
tration that was concerning construction works under
the FIDIC contract, the subject of the claim filed by
the contractor against the employer were the varia-
tions in the works allegedly requested by the employer
as well as the value and costs arising from these vari-
ations. The main question in the dispute was wheth-
er the variations in works (requests of the employer)
were in accordance with the technical documentation
fixed in the contract or were they out of the scope of
works stipulated in the contract. This question could
only be resolved by an expert engineer. In my opinion,
before initiating this dispute, the claimant should have
engaged the expert who would have given an initial
opinion about the merits of the dispute. In this way,
the dispute could have even been avoided and possibly
solved through negotiations and settlement.

It is the task of the in-house counsel to identify the sit-
uations where the expertise in the pre-dispute stage is
necessary. Also, it is the task of a good in-house coun-
sel to advise the client to take this step before initiating

the dispute.
Party appointed experts
Party appointed experts are common in the common

law systems, where the adversarial approach is applied.
For instance, in the UK, parties submit their own

expert reports and the judges/arbitrators make a de-
cision on the basis of evaluation of the two reports.
Lately, this concept is becoming a common fixture in
arbitration proceedings.

Guidance on the party appointed experts is provid-
ed by Article 5 of the IBA Rules and is increasingly
common also in continental practice. However, it is
questionable whether this phase is necessary. It goes
without saying that each party wants to and will sub-
mit a report in their own favour, which may make it
necessary for the Tribunal to appoint a third expert to
determine which one of the party appointed experts
was actually right. This impacts the efficiency of the
process immensely. Calling upon multiple experts in
situations when one could suffice is undoubtedly cost-
ly and time-consuming.

This can be applied to our previous example concern-
ing the construction dispute on the basis of FIDIC
contract. The answers to crucial questions — do var-
iations in works deviate from the initial employer’s
instructions provided in the technical documentation
and the contract and what is the cost of such deviations
— would be given by the expert. Basically, the expert
gives the answer whether the claim is well-founded or
not. Party appointed experts may be considered un-
sought in situations like this. The most efhicient way to
solve this is for the Tribunal to appoint a single expert
who would give the necessary answers.

However, from a party’s point of view, it is highly un-
likely that any party would pass on the opportunity to
secure its position with all evidence available, includ-
ing a party appointed expert. Perhaps this is why the
party appointed experts tend to be perceived as “hired
guns” and are used for tailoring evidence in benefit of
one party’s position, which brings up the question of
their impartiality. There is a tendency that the experts
are perceived, even by themselves, as being part of the
team of the appointing party. The simple fact that the
expert is appointed, instructed and paid by a particu-
lar party can, to some extent, create a feeling of loyalty
towards that party, especially when the expert seeks to
be appointed by that party in future disputes.

In order to reduce risks and complications with each
party appointing their own experts, tribunals some-
times introduce a “hot tubbing” phase in the pro-
ceedings. Hot tubbing is also a common law concept.
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for this phase

Also, a very important
role of the in-house
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Although the notion of hot tubbing differs from case
to case, the basic approach is that both experts give
evidence simultaneously and the Tribunal chairs a
discussion between them. The experts compare their
reports and make a list of issues they agree upon and
issues they do not agree upon. They may sometimes
even produce joint reports on issues they agree or
disagree upon. Hot tubbing is extremely effective in
highly technical arbitrations where complex factual
and technical issues need to be resolved making both
parties rely on evidence from a number of expert wit-
nesses. This stage contributes to the efficiency of the
proceedings and the reduction of costs. It is becoming
progressively more common for the Tribunal not to
appoint a tribunal appointed expert when conducting
hot tubbing, since hot tubbing itself narrows down
the number of issues that require an expert opinion. It
shortens the trial and correspondingly enhances pros-
pects of settlement. This possibility is also considered

in Article 5 (4) of the IBA Rules:

“The Arbitral Tribunal in its discretion may order
that any Party-Appointed Experts who will submit or
who have submitted Expert Reports on the same or
related issues meet and confer on such issues. At such
meeting, the Party-Appointed Experts shall attempt
to reach agreement on the issues within the scope of
their Expert Reports, and they shall record in writ-
ing any such issues on which they reach agreement,

any remaining aveas of disagreement and the reasons
therefore.”

Even though it is the external counsel who usually ex-
presses and justifies the need for the party appointed
expert and elaborates the consequences such a process
entails, the one who has the final say is the in-house
counsel. It is the in-house counsels” task not only to
avoid unnecessary costs in the proceedings and be
aware that party appointed experts may bring sub-
stantial costs, but also to make sure that, regardless of
immensity of the costs, the case is well substantiated
with all kinds of evidence. Balancing between making
the case cost-effective yet strong is the task of the in-
house counsel. This is why thorough communication
on these issues between external and internal counsels
is necessary.

Also, a very important role of the in-house counsel
is his or her assistance in specifying instructions and
questions for the expert. It is a crucial point because

the answers given by the experts largely depend on
how the questions are phrased. Furthermore, the cen-
tral role of the in-house counsel is in setting the meth-
odology that the party appointed expert will apply.

Finally, the review of the expert report, additional
instructions and questions for the expert should also
be done in communication between the in-house and
external counsel. The in-house counsel is usually more
familiar with the expert side of the dispute and can be
crucial for this phase.

Tribunal appointed experts

Guidance on Tribunal appointed experts is given by
Article 6 of the IBA Rules. As a result of all issues con-
cerning party appointed experts, there is a tendency
in international arbitration towards appointment of
a single expert, either upon the parties’ agreement or
at the tribunal’s directive. This may bring benefits in
terms of efficiency and cost-effectiveness.

However, there are certain disadvantages in appoint-
ing a single expert. Firstly, appointing a single expert
may actually increase accompanying costs, as the par-
ties may appoint “shadow experts” if they do not agree
with the official expert’s opinion. Also, when the tri-
bunal appoints a single expert, it may be more inclined
to accept the evidence of an expert it appointed, which
is often an unforeseeable risk for the parties. For in-
stance, there is always a possible alternative view that
would be missed by the tribunal by appointing only
one expert. Finally, there is a chance the expert will
misinterpret its role and make determinations more
suited for the tribunal.

In order to be able to make the right decisions when
forming evidence strategy, the in-house counsel needs
to understand the advantages and disadvantages of dif-
ferent types of expertise. At the end of the day, it is the
in-house counsel who will be responsible for leading
the arbitration case in the most efficient and cost-ef-
fective way.

In-house counsel could also have an important role
in selecting the tribunal appointed experts, since the
tribunal will usually suggest a few alternatives. The in-
house counsel usually may give insightful comments in
that respect, mainly in identifying the relevant experi-
ence of different experts, potential conflicts of interest



or impartiality issues. Also, being involved in the selec-
tion process, the in-house counsel may well influence
the costs for the appointing expert.

In my experience, the role of in-house counsel and ex-
ternal counsel is somewhat limited when it comes to
specifying the tasks of the Tribunal appointed expert,
because the Tribunal is usually the one to identify the
questions and instructions for the expert. This can be
done in two ways. The Tribunal may either order the
parties to make their own proposals for the list of is-
sues first and then determine the final instructions for
the expert, or the Tribunal may completely exclude
the parties from this stage and make a list of issues on
its own. Whatever the case may be, in-house counsel
and external counsel should work closely together on
this, given that the outcome of a number of disputes
will depend on the results of the expert opinion. The
goal of both counsels should be to identify and narrow
down the issues that require expert evidence and need
to ensure the expert evidence is only heard on relevant
issues.

Furthermore, the role of the in-house counsel is very
important for the preparation of the expert report be-
cause it is the in-house counsel who is to collect the in-
formation and documentation requested by the expert
and takes part in meetings with the expert alongside
the external counsel.

Finally, the cooperation of the in-house counsel and
the external counsel is crucial when objecting to the
expert report and when questioning the tribunal ap-
pointed expert at the hearings. It goes without saying
that both counsels should be present at the hearing
and be given the opportunity to pose questions and
raise objections.

Conclusion

Representing parties in arbitrations is a highly respon-
sible task and may incite high risks for the business of
the client. Therefore, close cooperation between the
in-house counsel and the external counsel is of utmost
importance.

This is, first of all, an issue of quality — two heads are
always better than one. Every event and action in the
arbitration proceedings should be shared with the in-
house colleague, because he or she can contribute with

his or her understanding and knowledge of the busi-
ness. Also, each and every important decision in the
arbitration should be made in cooperation with the in-
house counsel. The practice of our law firm is to send
each and every written submission to the client for its
review and comments. Time and again, the clients fur-
nish interesting ideas and a different outlook that can
improve the position in the dispute.

In-house counsel’s proactive role in the communica-
tion is vital at the very beginning of the proceedings,
because the client is the first one to know the case and
it is its task to transfer this knowledge to the external
counsel. In so doing, the external counsel would send
the right message to the tribunal and the opponent.
Therefore, the role of in-house counsel is of high im-
portance in developing the strategy of the case.

Going down the line, each and every stage in arbitra-
tion proceedings demands close cooperation, start-
ing from the appointment of arbitrators (when the
in-house in conjunction with its management will
choose the arbitrator and may contribute with his
own proposals), up to the later stages of the arbitration
such as oral hearing (which should unquestionably be
attended by the in-house counsel) and preparation of
post-hearing submissions. It was shown in practice
that this communication is crucial in the procedure of
taking of evidence.

Transparency in arbitration proceedings between the
in-house counsel and external counsel should be the
guiding principle. The in-house counsel and the exter-
nal counsel should cooperate in a friendly manner, get
to know each other well and be open and transparent.
Although the in-house counsel very often does not
feel comfortable in arbitration proceedings, he or she
should be an integral part of the team representing in
arbitration proceedings — there is no room for vanity
here and everyone can contribute with their own ideas.
In this way, the responsibility and risks the arbitration
proceedings bring are shared between the in-house
counsel and external counsel. Raising the level of re-
sponsibility and sharing the responsibility will always
lead to a better end result.
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arbitrazi kot arbitrabilne
pojmuje vse spore,

ki se nanasajo na
premozenjskopravne
zahtevke. Drugi zahtevki
so lahko predmet
arbitraZznega sporazuma
samo, Ce se stranke glede
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V srediscu

Arbitrabilnost korporacijskih sporov

doc. dr. Andrcja Primec

dr. Andreja Primec je ¢lanica Katedre za poslovno in podjetnisko pravo Ekonomsko-poslovne fakultete
Univerze v Mariboru. Temeljna podro¢ja njenega ustvarjanja so gospodarsko pravo, mednarodno gospo-
darsko pravo, pravo EU, pravo intelektualne lastnine, obligacijsko pravo in arbitrazno pravo. Uvrsc¢ena je
nalisto arbitrov Stalne arbitraze pri GZS. Je ¢lanica Drustva mediatorjev Slovenije, Drustva univerzitetnih

profesorjev Univerze v Mariboru in Pravniskega drustva Maribor.

Uvod

Arbitrabilnost spora pomeni, da je spor mogoce re-
$iti z arbitrazo. Z vidika Konvencije o priznanju in
izvrSevanju tujih arbitraznih odlo¢b - Newyorske
konvencije,' je arbitrabilen spor tisti, ki je primeren
za re$evanje z arbitrazo, pri ¢emer lahko spor izvira iz
pogodbenega ali nepogodbenega razmerja. Glede pre-
soje, ali je konkreten spor arbitrabilen, NYK napotuje
na uporabo prava drzave, v kateri se zahteva priznanje
ali izvrsitev arbitrazne odlo¢be.” Povsem enako opre-
delitev arbitrabilnosti spora kot tudi prava, merodaj-
nega za presojo njegove arbitrabilnosti, zasledimo v
Uncitralovem vzorénem zakonu.® Slovenski Zakon o
arbitrazi kot arbitrabilne pojmuje vse spore, ki se nana-
$ajo na premozenjskopravne zahtevke. Drugi zahtevki
so lahko predmet arbitraznega sporazuma samo, ¢e se
stranke glede zahtevka lahko poravnajo.* Stranke se
lahko poravnajo, kadar lahko razpolagajo z zahtevki.
Sodis¢e ne dovoli razpolaganja strank, kadar bi bilo to
v nasprotju s prisilnimi predpisi ali moralnimi pravili.’

V nadaljevanju NYK (Ur. I. SFR], Mednarodne pogodbe, §t. 11/81).
1. odst. IL ¢lena in tocka 2 2. odst. V. ¢lena NYK.

Tocka 7 b 2. odst. 34. ¢lena in toc¢ka 7 & 1. odst. 36. ¢lena Vzorénega
zakon UNCITRAL o mednarodni trgovinski arbitrazi.

4 1. odst. 4. ¢lena Zakona o arbitrazi, v nadaljevanju ZArbit, Ur. L. RS, $t.
45/2008.

5 4. odst. 306 ¢lena in 3. odst. 3. ¢lena Zakona o pravdnem postopku, v
nadaljevanju ZPP, Ur. 1. RS, $t. 26/99, s kasnej$imi spremembami in
dopolnitvami.

Nanizala sem nekaj uvodnih izto¢nic v zvezi s pojmom
arbitrabilnosti. V nadaljevanju jih bomo podrobneje
obravnavali z vidika najsodobnejsih trendov v literatu-
ri in praksi na podrodju arbitraznega reSevanja sporov,
s poudarkom na arbitrabilnosti korporacijskih sporov.
Razumevanje tega pojma je namre¢ potrebno zastaviti
v $irSem kontekstu, saj ga arbitrazna pravila prakti¢no
ne obravnavajo. Njegovo vsebino dolo¢ajo zlasti naci-
onalna sodi$¢a, ki v praksi odlo¢ajo o arbitrabilnosti
posameznih korporacijskih sporov, upostevaje pri tem
splo$na pravila o arbitrabilnosti sporov kot tudi prisil-
ne dolo¢be pravnega reda.

V prispevku se bomo posebej osredoto¢ili na vprasanje
arbitrabilnosti sporov v zvezi z odlo¢itvami organov
druzb, saj je to v praksi eno najaktualnej$ih vprasan;
ter na vprasanje jurisdikcijske arbitrabilnosti, ki je za
dolo¢ene vrste mednarodnih korporacijskih sporov
urejena v Zakonu o mednarodnem zasebnem pravu in

postopku.

Arbitrabilnost kot domena nacionalnih zakonodaj
Splosno

Nacionalne zakonodaje posameznih drzav so torej

klju¢ne za dolocanje arbitrabilnosti sporov, kar je pov-
sem razumljivo, saj arbitrazi tudi podeljujejo pristojnost



za re$evanje Sporov, ki je sicer v prvi vrsti pridriana za
drzavna sodiS¢a. Vedéina drzav dolo¢a arbitrabilnost
na nacin, kot je urejena v NYK, vzor¢nem zakonu in
slovenskem ZArbit, torej v obliki generalne klavzule.
Praviloma nacionalne zakonodaje s podrodja arbitraze
ne vsebujejo posebnih pravil za korporacijske spore.

Pri razlagi arbitrabilnosti dolo¢enih sporov imajo na-
dalje pomembno vlogo nacionalna sodis¢a, saj zakoni,
razen Ze omenjene generalne klavzule, ne vsebujejo
podrobnejsih dolo¢b, kot tudi primeroma ne navajajo
sporov, ki bi bili primerni za reSevanje z arbitrazo.

Zakonodajalci pri odlocanju o arbitrabilnosti spora
upostevajo znacilnosti lastnega pravnega, politi¢nega
in ekonomskega sistema. Ali je spor arbitrabilen ali
ne, je veliki meri odvisno od pojmovanja javnega reda
v posamezni drzavi. Pojmovanje javnega reda je raz-
licno od drzave do drzave, spreminja pa se tudi skozi
¢as. Zakonodajalci kot tudi sodis¢a v posamezni drzavi
bi morali pri odlo¢anju glede arbitrabilnosti sporov
tehtati med ozkim nacionalnim interesom in $ir§im
javnim interesom (v smislu vzpodbujanja trgovine, po-
slovanja in tudi reSevanja sporov).°

Posledi¢no pojem arbitrabilnih sporov ni v vseh drza-
vah enak, odvisen je od druzbenega pomena, ki ga v
posamezni drzavi pripisujejo posamezni vrsti spora in
s tem v zvezi od potreb po njegovem sodnem varstvu.
Stevilne drzave praviloma zavradajo arbitrabilnost v
kazenskih zadevah, delovnih sporih, sporih s podro¢ja
intelektualne lastnine, nepremic¢ninskih, stecajnih in
druzinskih sporih. Zadeve, v katerih se od tretje osebe
pri¢akuje resitev zgolj dolo¢enega vprasanja, kot npr.
dolo¢itev primernega zneska za $kodo (zavarovalnino)
iz naslova zavarovalne police, dolo¢itev stvari v skladu
s pogodbenim opisom, dopolnitev pogodbenih pogo-
jev, ki so jih stranke namenoma pustile nedorecene,
ipd., na splo$no veljajo kot zahtevki, o katerih arbitraza
ne more razsojati.”

Ta doktrina, poimenovana kot doktrina nearbitrabil-
nosti, se je precej razsirila v 20. stoletju. V vedini na-
cionalnih arbitraznih zakonov, vklju¢no s slovenskim

6 Redfern, A., Hunter, M.: International Arbitration, peta izdaja. Oxford
University Press, 2009, str. 123.

7 Berg, J.: The New York Arbitration Convention of 1958. TM.C. Asser
Institute, the Hague, 1981, str. 44.

ZArbit,? je nearbitrabilnost spora razlog za razveljavitev
arbitrazne odlocbe, razlog za zavrnitev priznanja arbi-
trazne odlo¢be oziroma razlog za preprecitev njene pri-
silne izvrsitve. Zadnja dva razloga sre¢amo tudiv NYK.”

Prisilne dolo¢be in javni red kot ovira arbitrabilnosti

Medtem, ko so nacionalna sodi$¢a ve¢inoma $irila po-
drodje nearbitrabilnosti z uporabo javnega reda,' so
sodis¢a z razvitej$im sodnim sistemom, resda v manj
Stevilnih drzavah, nearbitrabilnost ozZila le na podro¢-
ja, ki so jih izrecno dolo¢ala nacionalna zakonska pra-
vila, kar je privedlo do nastanka ozjega skupa (prisil-
nih) pravil: tako imenovanega kogentnega prava (ang.
mandatory law)."

Kot primer uporabe kogentnih pravil navajamo dolo¢-
bo Uredbe (ES) $t. 593/2008 Evropskega parlamenta
in Sveta o pravu, ki se uporablja za pogodbena obliga-
cijska razmerja (Rim I)," po kateri kot: “previadujoce
obvezne dolocbe veljajo doloche, katerib upostevanje je
po mnenju drzave bistvenega pomena za zastito nje-
nih javnih interesov, kot je na primer njena politiina,
socialna ali gospodarska ureditev, in sicer do take mere,
da se te dolocbe uporabljajo za vse primere, ki sodijo na
njihovo podrocje uporabe, ne glede na to, katero pravo
se sicer uporablja za pogodbo na podlagi te uredbe”
Ceprav gre za dolocbo, ki ni v povezavi z arbitraznim
resevanjem sporov, pa je iz nje mogoce razbrati trend v
razvoju prava, ki favorizira voljo strank in jo omejuje
le z uporabo “najnujnejsih” prisilnih dolo¢b. To pa je
pomembno spoznanje, ne le na podrodju izbire prava,
ki bo merodajno za resitev spora, temve¢ tudi pri odlo-
¢itvi, da bo za reitev spora namesto drzavnega sodis¢a

8 2. odst. 40. ¢lena, 2. odst. 41. ¢lena in 2. odst. 42. ¢lena, ki v zvezi s
priznanjem in izvrsitvijo tujih arbitraznih odlo¢b napotuje na uporabo

dolo¢b NYK.
9 Tockaa?2.odst. V. clena NYK.

10 Tudi v teh sistemih, ki so poudarjali vlogo javnega reda, je danes opa-
ziti spremembe: javni red ni ve¢ glavna ovira arbitrabilnosti, temveé
njegova preudarna opredelitev vedno bolj postaja obveznost arbitrov,
slednji morajo spostovati dolotila javnega reda, da zagotovijo izvriljivo
arbitrazno odlo¢bo (Mistelis, A. L. in Brekoulakis, L. S.: Arbitrability:
International and Comparative Perspectives. Kluwer Law Internatio-
nal, 2009, str.284).

4 Born, G.: International Arbitration: Law and Practice. Kluwer Law
International, 2012, str. 81.

12 Podrobneje v 9. ¢lenu uredbe, objavljene v Ur. 1. EU L 177/2008.

13 V uvodni 37. toc¢ki uredbe je $e poudarjeno, da bi bilo potrebno kon-
cept ,prevladujoce obvezne dolo¢be® razlikovati od izraza ,dolocbe,
od katerih ni dovoljeno odstopanje z dogovorom,” ter ga razlagati bolj
restriktivno.

1

—
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pristojna arbitraza. V praksi mednarodnih arbitraz je
opaziti, da so arbitrazni senati veliko bolj zadrzani do
Sirokega razumevanja javnega reda in da ga poskusajo
ohraniti v ravnovesju z avtonomijo strank.'

Stali¢a, po katerih je spor nearbitrabilen, ker se na-
nasa na zahtevke, s katerimi stranke ne morejo prosto
razpolagati, razpolaganje strank pa je omejeno zaradi
obstoja prisilnih dolo¢b, niso ve¢ sama po sebi umev-
na. Arbitrabilnost sporov sicer velja kot nesporna v
razmerjih, urejenimi z dispozitivnimi pravili. Vendar
pa je v sodobni arbitrazni literaturi postalo prevla-
dujoce stalis¢e o moznosti arbitriranja v sporih, ki so
urejena s kogentnimi pravili, pri ¢emer je potrebno
upostevati, da arbitriranje pod nobenim pogojem ni
mogoce, kadar je razpolaganje strank povsem izklju-
¢eno.”® Enako je v sodobni arbitrazni praksi, iz katere
izhaja, da so zadeve, ki so predmet urejanja s prisilnimi
pravili, lahko predmet arbitraznega postopka.'® Glede
dolo¢b korporacijskega prava je mogoce ugotoviti, da
pri urejanju odnosov med druzbo in druzbeniki in
med druzbeniki samimi velja nacelo pogodbene svo-
bode, zato v teh razmerjih prevladujejo dispozitivna
pravila. To velja seveda le za d.o.0. in za osebne druz-
be, medtem ko so pravila delniskega prava vec¢inoma
kogentne narave. Zaradi prevladujocih prisilnih pravil
so bila Stevilna sporna vprasanja znotraj korporacij
izklju¢ena iz arbitraznega odlocanja, vendar je tudi na
tem podrodju mogoce opaziti pozitivne premike, kar
bo podrobneje obravnavano v nadaljevanju.

Kljub velikemu napredku arbitrazne teorije v zadnjih
treh desetletjih, diskusija o nearbitrabilnosti postaja
bolj prikladna kot kdajkoli, pri ¢emer ne gre zanemariti
dejstva, da nearbitrabilnost po svoji naravi v ve¢ji meri
predstavlja konflikt med pravili o pristojnosti kot pa
substan¢nimi pravili.””

Dejstvo, ki ga je mogoce prepoznati v strokovni litera-
turi in sodni praksi je, da se polje arbitrabilnosti sporov
$iri, tudi na podro¢ju korporacijskih sporov.

14 Born, G.: International Arbitration and Forum Selection Agreements:
Drafting and Enforcing, 4th edition. Kluwer Law International, 2013,
str. 169.

15 Culinovi¢-Herc, E.: Arbitrazno rjesavanje sporova unutar trgovackog

drusva, Zbornik PFZ, 49 (1), 1999, str. 109.
16 Mistelis, ibidem, str. 284.
17 Mistelis, ibidem, str. 44.

Arbitrabilnost korporacijskih sporov
Pojem korporacijskega spora

Ceprav pojem korporacija prvenstveno zajema kapi—
talske gospodarske druzbe, je v pravni stroki mogoce
zaslediti, da se ta izraz uporablja za vse vrste gospodar-
skih druzb. Pojem korporacijskega spora ni definiran,
medtem ko je iz dolo¢il 481., 482. in 483. ¢lena ZPP
mogoce razbrati pojem gospodarskega spora. ZPP pri
tem uposteva tako subjektivni (stranke v sporu so go-
spodarske druzbe) kot tudi objektivni kriterij (vsebina
spora se nanasa na posle, ki izvirajo iz gospodarske
dejavnosti). Kot gospodarski spori med drugim velja-
jo spori med druzbeniki, druzbeniki in druzbami ter
druzbami in ¢lani organov upravljanja druzb, za katere
je treba uporabiti pravo gospodarskih druzb (za katere
se je uveljavil izraz statusni spori), ter spori, ki izvirajo
iz vpisov v sodni register, iz koncesijskih pogodb, spo-
ri, ki nastanejo med stecajnim postopkom, itd. Ker pa
korporacijsko pravo vsebuje pravila o pravnem poloza-
ju, ustanavljanju, vodenju in delovanju gospodarskih
druzb, je jasno, da je o korporacijskem sporu mogoce
govoriti vselej, kadar se spor navezuje na gospodarsko
druzbo (korporacijo).

Razli¢ne oblike gospodarskih druzb kot tudi raznovr-
stnost razmerij, v katera vstopajo gospodarske druzbe
in njihovi ¢lani, nakazuje na pestrost korporacijskih
sporov. Posledi¢no je nestrokovno posplositi, da so
(vsi) korporacijski spori arbitrabilni. V tuji sodni pra-
ksi in literaturi je nedvomno izkazano, da so dolo¢eni
korporacijski spori arbitrabilni. V posameznih (red-
kih) drzavah je to tudi zakonsko opredeljeno, kot npr.
na Svedskem in Finskem, kot bo prikazano v nadalje-
vanju.

Pri obravnavi arbitrabilnosti korporacijskih sporov je
prav tako pomembno razdistiti ali dolo¢eno razmerje
na korporacijskem podro¢ju sploh lahko opredelimo
kot Spor, saj se na tem podroéju sreCujemo s speci-
fi¢nimi vprasanji, ki niso Nnujno pravne narave. Ze iz
zakonskih generalnih klavzul izhaja, da arbitraza vse-
lej odlo¢a o “sporih, ki se nanasajo na premozenjsko
pravne zahtevke ..”, zaradi ¢esar je obstoj spora eden
od pogojev za obstoj njegove lastne arbitrabilnosti. Po
tradicionalnem prepri¢anju lahko arbitri resujejo le
pravna vprasanja, medtem ko ne morejo posegati v do-
polnjevanje in spreminjanje pogodb (pogodbenih po-

gojev), v reSevanje konfliktov interesov, eckonomskih in



dejanskih vprasanj. Taks$no konzervativno razmislja-
nje, ki je zlasti prisotno med $panskimi in italijanskimi
teoretiki, pripelje do zakljucka, da arbitri ne morejo
odlocati o izstopu druzbenika, o dolo¢itvi cene delnic,
prevzemu in prenchanju druzbe, ker opisano ne sodi
med naloge arbitra temve¢ je to naloga ekspertov (ce-
nilcev)."® Po nasprotnem, $irSem razumevanju “spora’,
je arbitrom dopus¢eno, da spremenijo dolo¢ila ustano-
vitvenega akta, odlo¢ijo o prostovoljnem ali prisilnem
izstopu druzbenika kot tudi dolo¢ijo ceno delnic. Pod
nobenim pogojem pa arbitri ne morejo nadomesti-
ti volje pristojnega organa druzbe in namesto njega
sprejeti odloditve, kadar je taksno pristojnost organu
druzbe izrecno dolo¢il zakon. Pri tem lahko gre za od-
lo¢itev uprave, skup$¢ine ali nadzornega organa. Ko pa
je odlo¢itev s strani pristojnega organa sprejeta, lahko
postane predmet odlocanja arbitrov."”

Spri¢o razli¢nosti korporacijskih sporov je o njihovi
arbitrabilnosti smiselno razpravljati v primerih, ko gre
za spore, ki se pojavljajo znotraj druzbe, med druzbeni-
ki glede gospodarske druzbe, spori med druzbeniki in
gospodarsko druzbo ter spori med organi gospodarske
druzbe in gospodarsko druzbo. Med temi so $e zlasti za-
nimivi spori v zvezi z odlo¢itvami organov druzb (kot
npr. ni¢nost in izpodbojnost skups¢inskih sklepov).

Spori, ki so povezani z zadevami izven druzbe (s tre-
tjimi osebami, ki niso druzbeniki), zapadejo pod pra-
vila, ki veljajo za klasi¢ne gospodarske spore in se jih
posebnosti korporacijskih sporov znotraj druzbe ne

dotikajo.

Arbitrabilnost sporov v zvezi z odlo¢itvami organov

druzb

Kot sem Ze zapisala, v delniSkem pravu prevladujejo
kogentne dolocbe, zato je bilo vrsto let prevladujo-
Ce stalis¢e, da so spori, do katerih prihaja znotraj teh
druzb, nearbitrabilni. To je e zlasti veljalo za spore v
zvezi z odloditvami organov druzb, kot npr. za skup-
$¢inske sklepe. Prvi razlog, kot sem Ze navedla, je bil
v tem, da je to podroéje urejeno s kogentnimi pravili
ter kot drugo, da so dolocbe, ki zadevajo sprejemanje
odloditev organov druzbe, sestavni del javnega reda, saj
odlocba, s katero se resi tovrstni spor lahko vpliva na
tretje osebe, na druzbeni ali javni interes. Razlika glede

18 Mistelis, ibidem, str. 276.
19 Mistelis, ibidem, str. 277.

arbitrabilnosti sporov, ki se nana$ajo na skupscinske
sklepe, obstaja v razlogih za njihovo razveljavitev. V
primeru, kadar se zahteva za odpravo sklepa opira na
ni¢nostni razlog, je to dejstvo potrebno upostevati in
$teti spor za nearbitrabilen zaradi nasprotovanja javne-
mu redu, v kolikor pa se uveljavlja izpodbojni razlog,
je arbitrazno reSevanje spora mogoce. Primerjalno
pravno je arbitrazi naklonjeno stali$¢e za resevanje to-
vrstnih sporov mogoce opaziti v Svici, Belgiji, Avstriji,
Franciji in Nem¢iji.*

Medtem ko zakonska arbitrazna pravila ne urejajo
vprasanja arbitrabilnosti korporacijskih sporov, pa
jih je mogoce zaslediti v arbitraznih pravilih institu-
cionalnih arbitraz, kot npr. v obliki dodatnih pravil
nemskega arbitraznega instituta (Deutsche Institution
fur Schiedsgerichtsbarkeit) iz leta 2009, pripravljenih
posebej za korporacijske spore (DIS-Supplementary
Rules for Corporate Law Disputes).

Dodatna pravila za re$evanje korporacijskih sporov
so $e zlasti primerna za druzbe z omejeno odgovor-
nostjo, uporabna so tudi za osebne druzbe, medtem
ko njihova uporaba za delniske druzbe po prevladu-
jo¢em staliS¢u zaradi nacela statutarne strogosti (nem.
Satzungsstrenge) Steje za nedopustno.”! Ali bi se doda-
tna pravila za re$evanje korporacijskih sporov lahko
uporabljala za manj$e delniske druzbe (z manjsim $te-
vilom ¢lanov), ki ne bi bile uvri¢ene na borzo, Nemsko
vrhovno sodis¢e (Bundesgerichtshof) $e ni odlo¢alo.

Dodatna pravila nemske institucionalne arbitraze so
posebej zanimiva, ker obravnavajo razsiritev uc¢inka
arbitrazne odlocbe inter omnes, torej na druzbenike, ki
v sporu niso neposredno udelezeni kot stranka (ang.
concerned others), vendar pa bo v sporu odlo¢eno o
sklepu organa druzbe (skups¢ine, uprave, nadzornega
sveta ali drugega organa druzbe), ki je zavezujoc za vse
druzbenike, zaradi ¢esar bo tudi arbitrazna odlo¢ba
imela enak u¢inek. Poudariti velja, da je u¢inkovanje
inter omnes na druge druzbenike (ki niso stranka v
postopku) mogoce le pod pogojem, da so stranka ozi-
roma podpisnik arbitraznega sporazuma. Posledi¢no
je u¢inkovanje inter omnes na tretje osebe, kot npr. up-
nike druzbe, izkljuceno.

20 Mistelis, ibidem, str. 285.

21 Kot je zapisano v Uvodu k dodatnim pravilom (objavljeno na strani
http://www.dis-arb.de/en/16/rules/dis-supplementary-rules-for-
-corporate-law-disputes-09-srcold-id15, dne 15. 4. 2014).
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Klasi¢no pravilo arbitraznega prava ucinek arbitrazne
odloc¢be pripisuje le osebam, ki v postopku neposredno
sodelujejo kot stranke (inter partes), natanéneje arbi-
trazna odlo¢ba med strankama udinkuje kot pravno-
moc¢na sodba.”> Na polozaje tretjih oseb arbitrazna od-
lo¢ba ne more uéinkovati tudi v primeru, ko bi sodna
odlo¢ba povzrocala tak3ne ucinke (t.i. razsirjene meje
pravnomocénosti).”

Dodatna pravila nemskega arbitraznega instituta ta
problem re$ujejo tako, da se druzbi in vsem druzbe-
nikom, na katere se bo arbitrazna odlo¢ba raztezala,
omogo¢i udelezbo v arbitraznem postopku, pri ¢emer
lahko sodelujejo kot stranka ali kot stranski interve-
nient. V ta namen mora toznik sekretariatu arbitraze
posredovati zadostno Stevilo izvodov tozbenih zahtev-
kov, da jih bo le-ta lahko poslal vsem identificiranim
druzbenikom, na katere se bo raztezal ué¢inek arbitraz-
ne odlo¢be. Slednji mu morajo v 30 dneh pisno spo-
ro¢iti, ali se bodo priklju¢ili arbitraznemu postopku
na toznikovi ali tozencevi stranki, v vlogi stranke ali
stranskega intervenienta.”* “Concerned others” so druz-
beniki, ki jih kot tak$ne navede toznik v tozbenem
zahtevku, lahko pa jih $e dodatno navede tozenec v 30
dneh po prejemu tozbenega zahtevka.

Za druzbenike, ki na poziv sekretariata v dolo¢enih
rokih ne odgovorijo, velja domneva, da so se udelezbi
v postopku odrekli, lahko pa se v postopek $e vedno
vklju¢ijo kasneje. Kljub temu jih sekretariat $e naprej
obves¢a o poteku postopka, posilja jim kopije pisanj
strank ali intervenientov, odlo¢b ali procesnih sklepov
arbitrainega senata, razen ¢e so se temu izrecno pisno
odrekli, dodatna pravila pa jim ne zagotavljajo pravice

do udelezbe na ustni obravnavi.?’

Kadar o isti stvari hkrati poteka ve¢ arbitraznih po-
stopkov, glavni arbitrazni postopek, to je tisti, ki se
je prvi zacel, prekludira vse kasneje zacete arbitrazne
postopke. Toznik iz kasnejSega postopka se lahko
v dolo¢enem roku (v 30 dneh od dneva, ko je prejel
poziv sckretariata, da se pridruzi postopku) pridruzi

22 38. &len ZArbit, 31. ¢len hrvaskega ZA, 2. odst. 41. ¢lena Ljubljanskih

arbitraznih pravil.

23 Podrobneje glej Podgorelec, P., Primec, A.: Arbitrazna klavzula v usta-
novitvenih aktih druzb, v Podjetje in delo, $t. 8/2013/XXXIX, str.
1272.

24 1. odst. 3. ¢lena dodatnih pravil za reSevanje korporacijskih sporov.

25 5. ¢len dodatnih pravil za reSevanje korporacijskih sporov.

glavnemu arbitraznemu postopku bodisi kot stranka
bodisi kot stranski intervenient.

Utinki arbitrazne odlo¢be se raztezajo tudi na identi-
ficirane druzbenike, ne glede na to, ali so se odlo¢ili za
sodelovanje v postopku ali ne. Druzbeniki, ki so bili
v rokih, predpisanih z dodatnimi pravili, identificirani
kot druzbeniki, na katere se razteza u¢inek arbitrazne
odlo¢be, so dolzni arbitrazno odlo¢bo priznati.®®

Kot je mogole razbrati iz predstavljenih dodatnih
pravil, je nemski arbitrazni institut z njimi povsem
sledil odlo¢bi Nemskega vrhovnega sodis¢a $t. IT ZR
255/08, z dne 6. aprila 2009, v kateri je sodis¢e obli-
kovalo predpostavke za arbitrabilnost korporacijskih
sporov, v zvezi z veljavnostjo odloditev organov druz-

be. Te predpostavke so naslednje:

+ spori v zvezi z neveljavnostjo skupscinskih sklepov
Z istim predmetom spora se morajo koncentrirati
pred enim in istim arbitraznim sodis¢em;

+ vsak druzbenik mora biti — poleg organov druzbe
— obves¢en o zacetku in poteku postopka in mu
mora biti omogoceno, da se ga udelezuje, vsaj kot
stranski intervenient;

+ vsak druzbenik mora imeti moznost da sodeluje
pri izbiri in imenovanju arbitrov, razen e je izbira
zaupana nevtralni osebi;

+ naceloma mora biti arbitrazni dogovor vsebovan
v druzbeni pogodbi in temeljiti na soglasju vseh
druzbenikov, alternativno pa zados¢a tudi dogovor
izven druzbene pogodbe, sprejet s soglasjem vseh
druzbenikov in druzbe.

Arbitrabilnost korporacijskih sporov v $vedski in
finski zakonodaji

Doloéena specifi¢na pravila za arbitrazno reSevanje
korporacijskih sporov je primerjalno pravno mogoce
zaslediti v korporacijski zakonodaji, kot npr. v $ved-
skem (Swedish Companies Acr 2005%) in finskem

26 11. ¢len dodatnih pravil za resevanje korporacijskih sporov.
27 Karje DIS uredilav 9. den dodatnih pravil za reSevanje korporacijskih sporov.

28 Objavljen na strani: http://law.au.dk/fileadmin/www.asb.dk/omasb/
institutter/erhvervsjuridiskinstitut/EMCA/National CompaniesA-
ctsMemberStates/Sweden/THE_SWEDISH_COMPANIES_ACT.
pdf (dne 12.5.2014).



(Limited Liability Companies Act 2006*) zakonu o
kapitalskih gospodarskih druzbah.

Tako $vedski zakon doloc¢a, da lahko druZbeniki v
ustanovitveni akt zapiSejo, da bo dolo¢ene spore (kot
npr. spore glede odloditve o podelitvi ali zavrnitvi
soglasja o prodaji deleza novemu druzbeniku, spore
v zvezi z uresnicitvijo predkupne pravice pri prodaji
deleza druzbe, itd.) resevala arbitraza. Taks$na klavzu-
la v druzbeni pogodbi ima enak u¢inek kot arbitrazni
sporazum.”’

V zvezi s spori, ki se nanasajo na izkljuitev (ang. sque-
eze-ont) manjsinskih delnicarjev, bodisi da je predmet
spora obstoj odkupne pravice ali obveznosti, bodisi da
je to vi$ina denarne odpravnine, zakon izrecno doloc¢a
pristojnost arbitraznega senata, ki ga sestavljajo trije
arbitri.’! Zahteva za zacetek arbitraznega postopka se
lahko nanasa na:

+ dolotitev pravice ali obveznosti glede izkljucitve
manjsinskih delnicarjev ali

+ dolo¢itev zneska denarne odpravnine ali

+ obveznost glavnega delnicarja do placila denarne
odpravnine manj$inskemu delnic¢arju.

Zakon v nadaljevanju dokaj podrobno ureja pravila
arbitraznega postopka za to vrsto spora, glede stvari,
ki pa jih ne ureja, napotuje na smiselno uporabo pra-
vil arbitraznega zakona. Kadar vecinski delni¢ar ne
uspe dose¢i dogovora o prenosu preostalih delezev
druzbe, se obrne na upravni odbor s pisno zahtevo po
resitvi spora z arbitrazo, ki Ze vsebuje navedbo arbitra.
Izpostaviti velja obveznost upravnega odbora, da z njo
seznani vsakega druzbenika, na katerega se spor nanasa
in jih pozove, da dolodijo svojega arbitra. V kolikor pri
tem ne sodelujejo vsi druzbeniki, vpisani v register in
na katere se spor nanasa, mora upravni odbor sprozi-
ti postopek imenovanja skrbnika, ki je v pristojnosti
Stockholmskega okroznega sodis¢a (tako imenovane-
ga “trustee”). Naloga skrbnika je, da zastopa interese

29 Objavljen na strani: http://www.finlex.fi/fi/laki/kaannokset/2006/
en20060624.pdf (dne 12. 5. 2014).

30 2. odst. 14. ¢lena in 2. odst. 22. ¢lena 4. poglavja.
31 5. ¢len v 22. poglavja.

vseh manjsinskih druzbenikov ter da v postopku $¢iti
pravice odsotnih druzbenikov.**

Stranka, ki z arbitrazno dolo¢bo ni zadovoljna, lahko v
60 dneh od prejema odlo¢be zahteva njeno razveljavi-
tev pred okroznim sodi$¢em v Stockholmu.

Glede skups¢inskih sklepov je mogoce opaziti druga¢-
no ureditev. Kadar sklep skups¢ine ni sprejet v zakon-
sko dolo¢enem roku ali kadar je v nasprotju z njegovi-
mi dolo¢bami, dolo¢bami sprejetega letnega porocila
ali druzbene pogodbe, lahko druzbenik, upravni od-
bor, ¢lan upravnega odbora ali glavni izvr$ni direktor
druzbe sprozi postopek zoper druzbo in zahteva raz-
veljavitev ali spremembo sklepa pred sodi$¢em splosne
pristojnosti.*®

Ker zakon na tem mestu odstopa od sicersnje sistema-
tike dolo¢anja pristojnosti za reSevanje sporov (kot v
primeru spora glede odlo¢itve o podelitvi ali zavrnit-
vi soglasja o prodaji deleza novemu druzbeniku, kjer
izrecno omenja moznost arbitrazne resitve spora, kar
sem Ze omenila), je po mojem mnenju zakonodajalec
te vrste sporov pridrzal za drzavna sodi$¢a. Napotitev
na sodis¢e splo$ne pristojnosti je mogoce opaziti tudi v
primeru sporov o statusnem preoblikovanju druzb, na-
tanéneje v zvezi z neveljavnostjo skup$¢inskega sklepa
o odobritvi na¢rtovane zdruzitve* ali delitve druzbe.?
Kot bomo videli v nadaljevanju, se $vedski zakon pri
tem bistveno razlikuje od finskega, ki za tovrstne spore
predvideva arbitrazo.

Sicer pa je tudi spore med druzbo in upravnim od-
borom, ¢lanom upravnega odbora, glavnim izvr$nim
direktorjem, likvidatorjem ali druzbenikom, mogoce
reSevati pred arbitrazo (pred arbitrom posameznikom
ali senatom treh arbitrov), kadar je tako dolo¢eno v
ustanovitvenem aktu.*® Tudi na tem mestu je ponovno
zapisano, da ima taksna klavzula u¢inek arbitraznega
sporazuma.

Finski zakon glede sporov o pravici vecinskega delni-
¢arja do izkljuditve manjsinskih delnic¢arjev in denarne
odpravnine dolo¢a pristojnost arbitraze. Pomembna

32 10. ¢len 22. poglavija.
33 50.¢len v 7. poglavju.
34 36. ¢len v 23. poglavju
35 30. ¢len v 24. poglavju.
36 54.¢len v 7. poglavju.

V srediscu

Svedski zakon doloéa,

da lahko druzbeniki v
ustanovitveni akt zapisejo,
dabo dologene spore
resevala arbitraza

Sicer pa je tudi

spore med druzbo in
upravnim odborom,
¢lanom upravnega
odbora, glavnim
izve$nim direktorjem,
likvidatorjem ali
druzbenikom, mogoce
re$evati pred arbitrazo,
kadar je tako dolo¢eno v
ustanovitvenem aktu

Finski zakon glede sporov
o pravici vedinskega
delnicarja do izkljuditve
manjsinskih delni¢arjev
in denarne odpravnine
doloca pristojnost
arbitraze
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V srediscu

Zakonsko dolo¢ena
arbitraZa je predvidena

$e za spore, povezane

s statusnim
preoblikovanjem druzb,
kot npr. za spore, ko ni
mogoce doseci dogovora
s prevzemno druzbo glede
primernega nadomestila
za poslovne deleze
prevzete druzbe, opcijskih
upravicenj ali drugih
posebnih pravic v zvezi s
poslovnimi delezi, ipd.
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razlika v primerjavi s $vedskim zakonom obstaja gle-
de imenovanja arbitrov, saj jih po dolo¢bah finskega
zakona ne imenujejo stranke, temve¢ poseben odbor
(ang. redemption committee) finske gospodarske zbor-
nice.”” Odbor posreduje vlogo za imenovanje posebnega
zastopnika, ki bo v postopku skrbel za interese manjsin-
skih delnicarjev, pristojnemu okroznemu sodis¢u (na
obmogju katerega je druzba vpisana v register), razen ¢e
stranki izrecno izjavita, da je to imenovanje nepotrebno.

Zoper arbitrazno odlo¢bo je mogoce vlozZiti pritozbo
na pristojno okrozno sodis¢e v 60 dneh od njene regi-
stracije. V kolikor pritozba ni vloZena, je arbitrazna od-
lo¢ba izvrsljiva v skladu z dolo¢bami zakona o izvrsbi.?®

Zakonsko dolo¢ena arbitraza je predvidena $e za spore,
povezane s statusnim preoblikovanjem druzb (zdruzit-
vami® ali delitvami®), kot npr. za spore, ko ni mogoce
doseci dogovora s prevzemno druzbo glede primerne-
ga nadomestila za poslovne deleze prevzete druzbe,
opcijskih upravicenj ali drugih posebnih pravic v zvezi
s poslovnimi delezi, ipd.

Posebnost finskega zakona je tudi v tem, da v 24. po-
glavju, ki obravnava reSevanje sporov, namenja arbitra-
zi poseben ¢len. V kolikor dolo¢ba ustanovitvenega
akta druzbe napotuje na reSevanje sporov z arbitrazo,
je tak$na dolocba obligatorna za druzbo, druzbenike,
¢lane upravnega odbora, upravni odbor, nadzorni or-
gan, ¢lane nadzornega odbora, ra¢unovodje, glavnega
izvr$nega direktorja. Po svojem uéinku je izenacena
z u¢inkom arbitrazne klavzule po zakonu o arbitrazi.
Vendar pa se arbitrazna klavzula iz ustanovitvenega
akta uporablja le v sporih, katerih vzrok je nastal po
njenem vpisu v register.

Izklju¢na pristojnost sodisca

Kriterij ratione jurisdictionis se je v klasi¢ni arbitrazni
teoriji predpostavljal kot negativni pogoj, torej kot po-
g0j, ki ne sme biti podan, sicer je spor nearbitrabilen.
Spori, za katere je bila dolo¢ena izklju¢na pristojnost
sodi$¢a, niso bili v domeni strank. V moderni arbitraz-
ni praksi in pravu se ta naziranja spreminjajo. Dejstvo,
da je za dolo¢en spor predvidena izklju¢na pristojnost

37 1.odst. 4. ¢lena 18. poglavja.

38 1.in 3. odst. 10. ¢lena 18. poglavja.
39 13. ¢len 16. poglavija.

40 13. ¢len 17. poglavja.

sodis¢a, samo po sebi $e ne pomeni, da je taksen spor
nearbitrabilen. Izklju¢na pristojnost sodis¢a ni ve¢ se-
stavina arbitrabilnosti, temve¢ je zgolj njena omejitey,
kar pomeni, da so zadeve, v katerih stranke lahko svo-
bodno razpolagajo, nearbitrabilne, kadar drzava tako
izrecno dolo¢i z izkljutitvijo arbitrabilnosti in prepus-
titvijo odlocanja v teh zadevah drzavnim sodis¢em ali
posebnim administrativnim organom.” V zvezi z iz-
klju¢no pristojnostjo pa je potrebno razlikovati dvoje:
mednarodno izklju¢no pristojnost, ki je v slovenskem
pravu prvenstveno urejena v Zakonu o mednarodnem
zasebnem pravu in postopku ter izklju¢no pristojnost
sodis¢ v sporih brez mednarodnega elementa.

V pravni teoriji se postopoma utrjuje stalis¢e, po ka-
terem izklju¢na pristojnost sodis¢a v sporih brez med-
narodnega elementa praviloma ne pomeni ovire arbi-
triranju, ker se pojem izklju¢nosti nanasa na krajevno
in ne na stvarno pristojnost,” ki je praviloma dolo¢ena
v posebni zakonodaji, v Sloveniji v Zakonu o sodis¢ih
Vv povezavi z ZPP.4 Izklju¢na krajevna pristojnost pa
ni dolo¢ena zaradi ustvarjanja pravnega monopola,
temve¢ zaradi izpeljave enega postopka po nacelu kon-
centracije.”

Glede ratione jurisdictionis ZArbit ne sledi predhod-
niku dana$njega ZPP, to je jugoslovanskemu ZPP iz
leta 1977, ki je doloc¢al, da arbitraza ne more razsojati
v sporu, kadar je zanj predvidena izklju¢na pristojnost
domacega sodis¢a. ZArbit poseze v to vprasanje le v
primeru sporov med strankami slovenske nacional-
nosti, ki bi Zelele, da bo sedez arbitraze v tujini. Tak$en
dogovor je mogo¢, razen v primerih, ko je za odlo¢anje
o sporu izklju¢no pristojno sodis¢e v Sloveniji.* S to
doloc¢bo je zakon posegel na podro¢je mednarodne
pristojnosti in izrecno izklju¢il moznost odlo¢anja v
tovrstnih primerih vsem tujim sodiS¢em in drugim
tujim organom.

41 Mistelis, ibidem, str. 287.
42 V nadaljevanju ZMZPP, Uradni list RS, $t. 56/1999 s kasnejsimi spre-

membami in dopolnitvami.

43 Culinovi¢-Herc, ibidem str. 107.

44 Takojev 1. tocki I odstavka 101. ¢lena Zakona o sodis¢ih (Ur. L RS, st.
19/1994, zadnja sprememba obj. v Ur. L. RS, $t. 75/2012) dolo¢eno, da
so okrozna sodis¢a pristojna v pravdnih zadevah v skladu z zakonom o
pravdnem postopku. ZPP dolo¢a, da so za gospodarske spore pristojna
okrozna sodii¢a (7. to¢ka I1. odst. 32. élena ZPP).

45 Culinovié¢-Here, ibidem, str. 107.

46 5. ¢len ZArbit.



Podro¢je mednarodne pristojnosti, ki locuje med
sodnimi jurisdikcijami posameznih drzav, se v pro-
cesni teoriji obravnava kot poseben vidik absolutne
pristojnosti. Pri absolutni pristojnosti gre za vprasanje,
ali zadeva sploh spada v sodno pristojnost ali pa je za
odlo¢anje o njej prisojen kak drug (npr. upravni) organ
ali celo tuj organ.” Sistem pravil t.i. relativne pristoj-
nosti pa nadalje razlikuje med krajevnimi, stvarnimi in
funkcionalnimi pristojnostmi organov znotraj posa-
meznega pravosodnega sistema.

V zvezi s korporacijskimi spori (z mednarodnim ele-
mentom) je izklju¢na mednarodna pristojnost sodis¢
RS dolo¢ena v 60. ¢lenu ZMZPP. Nanasa se na:

¢ spore o ustanovitvi, prenehanju in statusnih spre-
membah druzbe, druge pravne osebe ali zdruzenja
fizi¢nih ali pravnih oseb, ter

+ spore o veljavnosti odlo¢itev njihovih organov,*

¢e ima druzba, druga pravna oseba ali zdruZenje sedez
v Sloveniji.

Izklju¢no pristojnost slovenskega sodi$¢a je potrebno
razumeti tako, da je v primeru obstoja enega od nas-
tetih korporacijskih sporov, izklju¢ena pristojnost so-
dis¢a druge drzave. Izklju¢na mednarodna pristojnost
praviloma pomeni, da drzava v taki zadevi ni prip-
ravljena priznati tuje sodne odlo¢be in da ni mogoce
upostevati dogovora o pristojnosti tujega sodis¢a ali
arbitraze.” Gre torej za razmejitev med sodnimi siste-
mi razli¢nih drzav. Ker pa je arbitraza zasebna institu-
cija za reSevanje sporov, v ta sistem ne sodi in Zgolj na
podlagi izklju¢ne mednarodne pristojnosti sodis¢a ni
mogoce sklepati tudi o izkljuditvi pristojnosti arbitraze
v tovrstnih domacih sporih. Ali so podani razlogi za
nearbitrabilnost spora je torej v teh primerih potrebno
presoditi z uporabo drugih kriterijev arbitrabilnosti.

47 Primerjaj Ude, L.: Civilno procesno pravo, Ur. I. RS, Ljubljana 2002,
str. 146, Ilesi¢, M. et al. Mednarodno zasebno pravo, komentar zakona.

CZ Uradni list RS, Ljubljana 1992, str. 81.

48 'V zvezi s citirano dolo¢bo je zanimivo stali$¢e, po katerem spor, v ka-
terem se zahteva razveljavitev odloitve organa upravljanja, zgolj zaradi
predmeta spora ni nearbitrabilen, temve¢ spor ne sodi v arbitrazno pri-
stojnost zaradi u¢inkov arbitrazne odlotitve, ki se $iri na vse druzbeni-
ke oziroma na organe upravljanja (Jaksi¢, A.: Medunarodna trgovinska
arbitraza. Beograd: Pravni fakultet u Beogradu, 2003, str. 244).

49 Wedam-Luki¢, D. et al.: Pravdni postopek, zakon s komentarjem, 1.
knjiga. GV, Ljubljana, 2005, str. 185.

Zanimiva je ugotovitev, do katere pridemo, kadar na-
Stete spore proudimo z vidika vsebine sporov (ratione
materiae):

+ kot prvo spori, zajeti v citirani dolo¢bi, niso premo-
zenjsko-pravne narave (kot npr. ni¢nost druzbene
pogodbe in posledi¢no ni¢nost vpisa druzbe v re-
gister; sklep skups¢ine o potrditvi letnega porotila
uprave in podelitvi razre$nice, itd.),

+ prav tako pa vsebina zahtevkov v tovrstnih sporih
ni tak$na, da bi lahko vlagatelji z njimi prosto raz-
polagali, saj praviloma vselej vplivajo tudi na pravni
polozaj tretjih oseb.>

Ti spori torej ne izpolnjujejo osnovnega kriterija arbi-
trabilnosti (ratione materiae), zato arbitraza o njih ne
more odlocati. Ko je v obravnavi ni¢nost skups¢inske-
ga sklepa, je prav tako potrebno razmisliti ali ne bi bilo
odlocanje arbitraze v tem primeru v nasprotju z kogen-
tnimi pravili oziroma javnim redom.

Drugace pa je z uveljavljanjem odskodninskih zahtev-
kov, ki lahko posledi¢no nastanejo v tovrstnih sporih,
kot npr. odskodninski zahtevek zoper druzbenika, ki
je odgovoren za ni¢nost pogodbe. V tem primeru gre
za klasi¢en premozenjsko-pravni zahtevek, ki ga stran-
ke lahko prepustijo v resevanje arbitrazi.

Po mojem mnenju je v primerih, kadar zakon dolo¢a
izklju¢no pristojnost sodis¢, $e zlasti kadar ni doloce-
na izkljuéna stvarna pristojnost, smiselno preveriti Se
obstoj objektivnih mej arbitrabilnosti. Praviloma se
oba kriterija ujemata.

Podobno izkljuéno pristojnost sodis¢a nacionalne
drzave zasledimo tudi v Uredbi Sveta (ES) 44/2001 z
dne 22. decembra 2000 o pristojnosti in priznavanju
ter izvr$evanju sodnih odlo¢b v civilnih in gospo-
darskih zadevah (Uradni list L 012, 16.01.2001, str.
1 — BRUSEL] L): “V postopkib, predmet katerih je ve-
ljavnost ustanovitve, nicnost ali prenehanje gospodarskih
druzb ali drugih pravnib oseb ali zdruzenj fizicnibh ali
pravnih oseb, ali veljavnost odlocitev njibovih organov,

cvy

s0 izkljucno pristojna sodiséa drzav dlanic, v katerib ima

50 Zakon o gospodarskih druzbah (ZGD-1, Ur. 1. RS, $t. 42/2006 s ka-
snejsimi spremembami in dopolnitvami) v 398. ¢lenu izrecno doloéa,
da kadar sodi$¢e razveljavi sklep skups¢ine ali ga razglasi za ni¢nega,
udinkuje sodba proti vsem delnicarjem ter clanom organov vodenja ali
nadzora.

V srediscu

Izklju¢no pristojnost
slovenskega sodis¢a

je potrebno razumeti
tako, da je v primeru
obstoja enega od nastetih
korporacijskih sporov,
izkljuena pristojnost
sodi$¢a druge drzave

Gre torej za razmejitev
med sodnimi sistemi
razli¢nih drzav. Ker
paje arbitraza zasebna
institucija za resevanje
sporov, v ta sistem ne
sodi in zgolj na podlagi
izkljuéne mednarodne
pristojnosti sodis¢a ni
mogoce sklepati tudi o
izkljuditvi pristojnosti
arbitraze v tovrstnih
domacih sporih
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V srediscu

V Sloveniji po trenutno
veljavni ureditvi
arbitrazno reSevanje
sporov v zvezi z ni¢nostjo
in izpodbojnostjo
skupséinskih sklepov ni
mogoce. Ovire obstajajo
predvsem v razsirjenem
uc¢inkovanju v sporu
sprejetih odlocitev tudi
na druge druzbenike, ki v
postopku niso sodelovali

Primerjalno pravno je

v drzavah z moénej$o
tradicijo arbitraznega
re$evanja sporov

mogode opaziti, da se
polje arbitrabilnosti
korporacijskih sporov $iri
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gospodarska druzba, pravna oseba ali zdruzenje svoje
stalno prebivaliste. Za ugotovitev tega stalnega prebiva-

lista sodisce uporabi svoja pravila mednarodnega zaseb-
nega prava’>'

Ta uredba se sicer ne uporablja v arbitraznih zadevah,
vendar je mogoce u¢inke izklju¢itvene klavzule iz ured-
be primerjati z u¢inki izkljucitvene klavzule v ZMZPP.

Bruselj I ustvarja izklju¢no pristojnost nacionalnega
sodi$¢a v razmerju do drugih nacionalnih sodis¢ v EU,
ne pa v razmerju do arbitraze, zato se dolo¢be uredbe
uporabljajo le, kadar je potrebno opredeliti pristojnost
med razli¢nimi nacionalnimi sodi$¢i. V tem primeru
morajo stranke spostovati dolo¢ila uredbe, kar pa ne
velja v primeru, kadar med strankami obstaja arbitraz-
ni sporazum.>*

Zakljucek

Enotnega pravila, ki bi dolo¢al, kateri korporacijski
spor je arbitrabilen, ni zaslediti v slovenski kot tudi
ne v tuji zakonodaji. Zaslediti je zgolj splosne klavzule
o arbitrabilnosti sporov, medtem ko so odlo¢itve o
arbitrabilnosti posameznih sporov prepu$¢ene nacio-
nalnim sodi$¢em, ki o tem odlo¢ajo v kontekstu lastne
zakonodaje kot tudi celotnega sistem vrednot in arbi-
trazi bolj ali manj naklonjenega pravosodnega sistema.

Primerjalno pravno je v drzavah z mo¢nejso tradici-
jo arbitraznega reSevanja sporov mogoce opaziti, da
se polje arbitrabilnosti korporacijskih sporov Siri, v
Nem¢iji npr. tudi s pomo¢jo institucionalnih pra-
vil nemskega arbitraznega instituta, na Svedskem in
Finskem z dolo¢bami korporacijske zakonodaje, ki za
re$evanje dolocenih korporacijskih sporov izrecno na-
potuje na arbitrazno resevanje sporov.

To je mogoce predvsem zaradi spreminjanja konzerva-
tivnih konceptov glede pojmovanja arbitrabilnosti 7a-
tione materiae in ratione jurisdictionis. V zvezi s prvim
(ratione materiae) je opaziti popuscanje glede ozkega
razumevanja pojma “razpolaganja z zahtevki’, ki ga je
danes potrebno obravnavati v tem smislu, da zadeva,
ki je predmet urejanja s kogentnimi pravili samo zaradi
tega $e ni nujno nearbitrabilna. U¢inek arbitrazne od-
lo¢be inter partes $e vedno ostaja temeljno pravilo, ki

51 2.tocka 22. ¢lena uredbe.
52 Mistelis, ibidem, str. 288.

pa ga je ob izpolnjevanju dolo¢enih pogojev mogoce
razsiriti inter omnes na druge osebe (druzbenike druz-
be), ki v konkretnem postopku ne sodelujejo, vendar
so stranke arbitrainega sporazuma. V zvezi z ratione
Jjurisdictionis je mogoce ugotoviti, da se tudi pogoj “iz-
klju¢ne pristojnosti nacionalnega sodis¢a” ne obravna-
va veé kot absolutna ovira arbitrabilnosti. To e zlasti
velja za izklju¢no krajevno pristojnost, medtem ko je
pri dolo¢itvi izkljuéne stvarne pristojnosti, potrebno
upostevati razloge za njeno doloéitev (varstvo inte-
resov posameznikov, javni interes in podobno) in jo
opredeliti kot oviro arbitrabilnosti Sele po tem, ko smo
zaznali tudi druge ovire (nasprotovanje kogentnim
pravilom oziroma javnemu redu).

V Sloveniji po trenutno veljavni ureditvi arbitrazno
re$evanje sporov v zvezi z ni¢nostjo in izpodbojnostjo
skups¢inskih sklepov ni mogoce. Ovire obstajajo pred-
vsem v raz$irjenem ué¢inkovanju v sporu sprejetih od-
lo¢itev tudi na druge druzbenike, ki v postopku niso
sodelovali.

Po mojem mnenju bi jih bilo smiselno odpraviti, pravila
pa zastaviti dovolj Siroko, da bi bila vrata odprta za ¢im
ve¢ razli¢nih korporacijskih sporov, pri ¢emer bi arbitri
morali prevzeti odgovornost za odlo¢anje o arbitrabil-
nosti zahtevka v vsakem posameznem primeru.

Poudariti velja, da bi bilo to mogoce izpeljati zlasti za
re$evanje korporacijskih sporov, ki se pojavljajo znotraj
druzb z omejeno odgovornostjo, saj so razmerja med
druzbeniki v d.o.o. urejena z dispozitivnimi pravili,
Stevilo druzbenikov je manjse, medtem ko je za delni-
$ke druzbe mogoce ugotoviti nasprotno, prevladujejo
kogentne dolo¢be, $tevilo delnicarjev je praviloma ne-
kajkrat ve¢je od $tevila druzbenikov v d.o.o. Posledi¢no
je uc¢inek arbitraznih odlocitev inter omnes v delniskih
druzbah zelo tezko dosedi, izpostavi pa se tudi vprasa-
nje nasprotovanja $ir§im druzbenim interesom oziro-
ma javnemu redu.



Iz prakse

Primer arbitrazne odlo¢be - gradbenistvo
Stalna arbitraza pri GZS

ARBITRAZNA ODLOCBA
Stevilka: SA 5.6.-X/2010
Tozeca stranka: |...]
proti
ToZena stranka: |...]
vrednost spora 1,322.550,90 € spp
1a arbitrazna odlocba je izdana skladno s Pravilnikom o arbitraznem postopku pred Stalno arbitrazo

pri Gospodarski zbornici Slovenije (pretisceno besedilo UL RS, st. 49/00, spremembe UL RS, st. 66/03)

Arbitrazni senat v zadevi SA S.6-X/2010

1. [...], predsednik arbitraznega senata
2. [...], dlan arbitragnega senata
3. [...], dlan arbitragnega senata

17 arbitrazna odlocba je sestavljena v osmib enakovrednih izvodih; po en izvod za vsako stranko, trije
izvodi za arbitrazni senat in dva izvoda za Stalno arbitrazo pri GZS

Podatki o zastopnikih strank

Tozeco stranko |...]
zastopa |...]

ToZeno stranko |...]
zastopa |...]
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ARBITRAZNA ODLOCBA

Stalna arbitraza pri Gospodarski zbornici Slovenije je v senatu, ki so ga sestavljali predsednik senata |...]
in dlana [...] ter [...], v arbitragnem sporu togece stranke |...), ki jo zastopa [...], proti toeni stranki |...],
ki jo zastopa (...}, zaradi placila 1,322.550,91 EUR s pripadki, po opravijeni ustni obravnavi 8. junija
2011, v navzolnosti pooblasiencev obeb strank, zakonitega zastopnika tozece stranke [...] in prokurista

tozene stranke |...]

1

11

odlocila:

Tozena stranka je dolzna placati toZedi stranki glavnico v visini 224.528,18 EUR in zakonske zam-
udne obresti od zneska 110.746,31 EUR 0d 28.11.2007 do placila in od zneska 113.781,87 EUR od
31.1.2008 do platila; kar zahteva tofeéa stranka veé (glavnico v visini 1,098.022,73 EUR z zakon-
skimi zamudnimi obrestmi od 28.11.2007 do placila in zakonske zamudne obresti od 113.781,87
EUR 0d 28.11.2007 do 30.1.2008), se zavrne.

Tozeca stranka mora povrniti toZeni stranki njene stroske postopka v visini 2.115,83 EUR, v petna-
Jstib dneb, v primeru zamude skupaj z zakonitimi zamudnimi obrestmi, ki tecejo od prvega dne po

poteku paricijskega roka dalje do placila.

Obrazlozitev

Tozeca stranka zabteva placilo za opravijeno delo na dveh gradbistib, ki sta ju stranki postopka poi-
menovali kot trgovina z Zivili na drobno v Kranju — [A] (v nadaljevanju: [A]) in trgovina z Zivili na
drobno v Ljubljana — [B] (v nadaljevanju: [B]). Za delo na prvem gradbiscu zahteva toZeia stranka
placilo 156.593,03 EUR (racun $t. 16), za delo na drugem pa 1,165.957,88 EUR (ralun st. 15),

skupaj z zakonskimi zamudnimi obrestmi.

Pristojnost Stalne arbitraze pri gospodarski zbornici za predmetni spor temelji na dolocbah tocke
35.07 35. llena izvajalske pogodbe st. [...] z dne 2.8.2007, sklenjene za gradbisée [A] in enake tocke
izvajalske pogodbe st. |...] z dne 14.8.2007, sklenjene za gradbiste [B].

Arbitrazni senat je poskusil stranki poravnati o tozbenemu zahtevku in je zato na obravnavo tudi
povabil zakonita zastopnika obeh strank, a brez uspeha.



A)

10.

Na obravnavi dne 8.6.2011 sta se stranki postopka strinjali, da arbitrazni senat odloci na podlagi
dokumentacije v spisu (listinskibh dokazov in pisnib izjav [...},[...,[...}.[...],[...] in drugbe [ ...}, [...],
ki jo je podpisal [...]).

V nadaljevanju bosta tozbena zahtevka po obeb izvajalskih pogodbah obravnavana loceno.

Tozbeni zabtevek za [A]

Med strankama je nesporno, da je tozeia stranka izvajala dela na gradbiscu [A] na podlagi izvajalske
pogodbe st. [...] z dne 2.8.2007, in da je toZeni stranki izstavila tri zalasne situacije:

1.) prvo zalasno situacijo z dne 1.9.2007 za znesek 55.321,02 EUR,
2.) drugo zalasno situacijo z dne 1.10.2001 za znesek 65.821,66 EUR in
3.) tretjo zalasno situacijo z dne 2.11.2007 za znesek 108.090,90 EUR.

Med strankama tudi ni sporno, da je tozena stranka doslej placala 31.811,72 EUR po prvi zalasni
situaciji in 40.828,83 EUR po drugi zacasni situaciji. Tozela stranka terja s tozbo od tozene stranke
placilo se neplacanih 156.593,03 EUR z zakonskimi zamudnimi obrestmi od 28.11.2007 do placi-
la.

Med strankama je spor o tem, ali so bila dela pravolasno in kvalitetno opravljena in, ali si je tozena
stranka upraviceno pridrzala po 20% od zaralunanih zneskov zaradi tega, ker toZeca stranka ni
predloZila bancne garancije za dobro in pravoiasno izvedbo del (10% ) in bancne garancije za odpravo
pomangkljivosti (10%) ter, ali si je upraviceno obracunala pogodbeno kazen (penale). Gre za nasled-
nje zneske: 11.064,20 EUR, pridrzanih po prvi zalasni situaciji in 13.164,33 EUR, pridrZanib po
dmgi zacasni situaciji ter obracunane penﬂle v visini 12.445,10 EUR po prvi zacasni situaciji in v
visini 11.828,49 EUR po a’mgz' zacasni situaciji.

Tozena stranka je v prvem odstavku na 7. strani 2. pripravljalne vloge navedla, da je nadzor ugotovil,
da so izvedena dela po prvi, drugi in tretji zalasni situaciji yenaka na gradbiséu in v zalasni situaciji.”
Ugotovil pa naj bi, da opravljena dela ne ustrezajo po kvaliteti; 40% izvedenih del naj ne bi bilo
kvalitetno opravljenib, kar vrednostno pomeni 91.693,43 EUR.

Po dolochi 633. clena Obligacijskega zakonika (0Z), ki se za gradbeno pogodbo uporablja po dolocbi
660. lena OZ, je narotnik (toZena stranka) dolZan pregledati izvrseno delo, brz ko je to mogoce, in o
ugotovljenih napakah nemudoma obvestiti nasprotno pogodbeno stranko. Grajanje napak mora biti
dovolj konkretno, da izvajalec gradbenib del lahko preveri, ali gre res za napake. Takega konkretnega

grajanja toZena stranka ni zatrjevala.
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11.

12.

13.

14.

Vendar pa toZena stranka pravzaprav ne zatvjuje, da bi imelo opravijeno delo napake; zatrjuje, da
ni ustrezalo dogovorjeni kvaliteti. Izvajalska pogodba ureja kvaliteto opravijenega dela v 9. denu.
V toki 09.01 je doloceno, da izvajalec vsa pogodbena dela izvede v skladu z zahtevami tehniine
dokumentacije, vzorci, ki jib je potrdil narocnik in predpisi ter standards, ki veljajo v Sloveniji. V
drugem odstavku iste tocke je dogovorjeno, da ,kvaliteta, izvedba in izgled dela, dolocenih v tej po-
godbi ter posledino objekta, ne odstopa od [...] objekta tipa |...] Liubljana.“ Za uspesno uveljavl-
Jjanje pomangkljive kvalitete opravijenih del bi toZena stranka zato morala konkretizirano navesti,
v Cem je bilo odstopanje izvedenib del od kriterijev, postavljenib v tocki 09.01 izvajalske pogodbe.
Ker tega ni storila, arbitrazni senat ni mogel preveriti resnicnosti njene trditve, da 40% izvedenib
del ni bilo kvalitetno opravijenib. Tozena stranka tudi ni zatrjevala in dokazovala, da je izpeljala
celoten postopek ugotavljanja in uveljavljanja pomangkljive kvalitete opravijenih del, kot je dolocen v
9. lenu izvajalske pogodbe. Ce  je podvomila v kvaliteto izvedenih del, bi labko od izvajalca zabtevala
»posebno dokazovanje neodvisnib institutov za preveritev kvalitete materialov in opreme ter izvrseni
del (tocka 09.05 pogodbe). Znizanje cene bi prislo v postev Sele tedaj, ce slabe kvalitete ne bi bilo mog-
oce odpraviti (tocka 09.06 pogodbe). Po povedanem se izkaze, da ni mogoce sprejeti ugovora tozene
stranke o slabi kvaliteti opravijenih del.

ToZena stranka se v pripravijalni vlogi z dne 28.12.2010 (v IX. rotki) sklicuje na dolocho tocke 16.01
izvajalske pogodbe, ki doloca postopek potrjevanja izstavijenih situacij. Ta (med drugim) doloéa, da
mora izvajalec ,izstaviti popravljeno situacijo za nesporni znesek, katera je osnova za placilo.“ Ta del
dolocbe arbitrazni senat razume tako, da zavezuje izvajalca k takemu ravnanju le tedaj, ce se pogod-
beni stranki sporazumeta o vseh spornib postavkah izstavljene situacije, ne pa tako, kot dolocbo ra-
zume togena stranka, namrecd, da bi morala toZeca stranka toZeni stranki z novo situacijo zaracunati
le tiste postavke, ki jibh priznavata obe stranki, kar bi prakticno vzeto pomenilo, da bi izvajalec del
labko zaralunal le tiste postavke, ki bi jib odobrila narocnik oziroma gradbeni nadzor, ne glede na ro,
ali bi bila zavrnitev preostalib postavk utemeljena ali ne.

Neposredne pogodbene podlage za zadrZanje zneskov za dobro in pravolasno izvedbo del izvajalska
pogodba ne daje. Vendar pa bi morala togeéa stranka po dolocbi tocke 28.01 izvajalske pogodbe zag-
otoviti banino garancijo za dobro in pravocasno izvedbo pogodbenih obveznosti. Zadyrzanje zneskov
Jje ocitno pomenilo nekaksen nadomestek za omenjeno bancno garancijo, s Cimer se je togeéa stran-
ka strinjala. Tako je razvidno iz njenega dopisa toZeni stranki z dne 19.10.2007 (1. tocka dopisa).
Po dolocbi tocke 28.01 izvajalske pogodbe bi morala zagotoviti bancno garancijo z zapadlostjo do
30.01.2008. 1a datum je zato arbitrazni senat uposteval kot rok, do katerega je toena stranka up-
raviceno zadrZevala 10% znesek od vrednosti zaracunanib del. Imela je pravico zadrzati 22.923,36
EUR, kolikor znasa 10% od celotnega zneska izdanib situacij (229.233,58 EUR). Po tem datumu
paje bila dolna zadrZani znesek izplalati toZedi stranki. Posledicno je bilo treba zavrniti obrestni del
tozbenega zahtevka od zneska 22.923,36 EUR za (as od 28.11.2007 do 30.1.2008.

Po dolochi 29. lena izvajalske pogodbe lahko toZena stranka za zavarovanje zahtevkov zaradi na-
pak, ki se pokazejo po prevzemu, zadrzi znesek v visini 10% za Cas garancijskega roka. Stranki nista
pojasnjevali, kaksen rok bi prisel v postev. Tocki 25.01 in 26.01 izvajalske pogodbe govorita o jamstvu
izvajalca za kvaliteto opravijenega dela. Za konstrukcijska dela je doloceno desetletno jamstvo, za
kvaliteto ,,preostale opreme in materiala” (tocka 26.01) pa petletno jamstvo. Ker nobeden od jamst-
venih rokov Se ni potekel, je zahtevek za vrnitev zneska 22.923,36 EUR (od tega zneska si je toZena



Iz prakse

stranka sama pridyZala 5.532,10 EUR in 6.582,17 EUR) preuranjen in ga je bilo treba zato zavr-
niti.

15. Tozena stranka je navedla, da si je obracunala (odstela) pogodbeno kazen zato, ker je tozeca stranka
prekoracila vmesne pogodbene roke. Po terminskem planu bi morala toZeca stranka do 28.8.2007
zakljuliti s cestnim prikljuckom s tamponsko podlago, iz opisa del po prvi zalasni situaciji pa je po
njenib trditvah razvidno, da temu ni tako. Glede pogodbene kazni v zvezi z drugo zacasno situacijo je
le navedla, da je tozedi stranki obracunala penale v visini 11.828,49 EUR. Tozela stranka je odgovo-
rila, da je z deli pricela celo pred rokom (preden je bila sklenjena izvajalska pogodba in ceprav toZena
stranka ni zagotovila ustreznega gradbenega dovoljenja), do zamud pa naj bi v nadaljevanju prislo
po krivdi toZene in ne toZece stranke.

16. Po dolocbi tocke 21.01 izvajalske pogodbe sme narocnik zaracunati izvajalcu pogodbeno kazen le v
primeru njegove krivde pri prekoracitvi rokov. Sama prekoracitev rokov torej ne zadostuje. Po dolocbhi
tocke 21.02 znasa pogodbena kazen za prekoracitev vmesnih rokov 0,10% na dan. Da bi bilo mog-
ole preveriti utemeljenost obracunane pogodbene kazni, bi morala toZena stranka navesti, v katerih
dnevib je togela stranka zamujala z deli, vendar tega ni storila. Iz dolocbe drugega odstavka tocke
03.02 izvajalske pogodbe izhaja, da je bila naloga toznika, da bo ,na podlagi usmeritev in navodil
narolnika pripravil, ter ob njegovem sodelovanju ter ob njegovi predhodni pisni potrditvi PGD, na
pristojni UE [...] vloZil predlog za spremembo obstojecega gradbenega dovoljenja,’.. in ,,nadaljeval z
deli po novem gradbenem dovoljenju in ustrezni projektni in tehnicni dokumentaciji.“ Pravolasna iz-
vedba gradbenib del potemtakem ni bila odvisna samo od delovanja toZece stranke. Iz navedb tozece
stranke in pisnib izjav pric, ki jib je predlagala, izhaja tudi, da na zacethu gradnje niti ni imela vseb
potrebnih nalrtov (po izjavah [...) in [...] jib naj bi zadrzevala druzba [...] iz [...] ). Zato bi morala
toZena stranka podrobno predstaviti potek gradnje, navesti v katerib dnevib je tozeia stranka zamu-
Jjala z deli in ponuditi primerne dokaze, da bi se lahko arbitrazni senat preprical o utemeljenosti
obralunane pogodbene kazni. Zgolj splosen opomin, kakrsna sta npr. dopisa tozene stranke tozeli z
dne 24.8. in 10.9.2007, ali izpoved [...), ne zadostujejo. Zato je bilo treba ugoditi zahtevku v delu, ki
zadeva pridrano pogodbeno kazen zaradi prekoracitve vmesnih rokov izgradnje (11.828,49 EUR).

17. Na podlagi zgoraj navedenega je arbitrazni senat ugodil tozbenemu zahtevku glede objekta [A] za
placilo glavnice 133.669,67 EUR z zakonskimi zamudnimi obrestmi od zneska 110.746,31 EUR
od 28.11.2007 do placila in od zneska 22.923,36 od 31.1.2008 do placila. V preostalem delu je
tozbeni zabtevek zavrnil.
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B)

18.

19.

20.

21.

22.

Tozbeni zahtevek za [B]

Med strankama je nesporno, da je toZeca stranka izvajala dela na gradbiséu [B] na podlagi izvajalske
pogodbe st. [...] z dne 14.8.2007, in da je toZeni stranki izstavila tri zalasne situacije:

1.) prvo zalasno situacijo z dne 1.9.2007 za znesek 427.206,79 EUR,
2.) drugo zalasno situacijo z dne 1.10.2001 za znesek 456.491,26 EUR in
3.) tretjo zalasno situacijo z dne 2.11.2007 za znesek 438.788,12.

Med strankama tudi ni sporno, da je toZena stranka doslej placala 156.528,29 EUR po prvi zacasni
situaciji. Po trditvah tozece stranke je ta situacija ostala neplacana v znesku 270.678,50 EUR, glede
celotnega gradbisia [B] pa v znesku 1,165.957,88 EUR; ta znesck zahteva od toZene stranke v tem
sporu.

Tozena stranka je totbenemu zahtevku ugovarjala na dveh podlagah. Sklicevala se je na nepotrjenost
zalasnih situacij in obenem trdila, da je tozeli stranki platala celo vec, kot ji je dolgovala; platala ji
naj bi 1,442.742,87 EUR. Arbitrazni senat je najprej preverjal resnicnost trditev strank o tem, v
kaksnem obsegu je toZeca stranka opravila prevzeto delo, nato pa se, kaksen del utemeljeno vtozevane
terjatve je toZena stranka Ze poravnala tozedi stranki.

Glede prve zacasne situacije toZena stranka zatrjuje, da nadzorni organ ni priznal postavke C2 —
nakladanje in odvoz izkopanega materiala na deponijo v znesku 5S7.404,29 EUR (neto) in postavke
E1 - dobava materiala jeklene konstrukcije - delno, v znesku 135.551,07 EUR). Ta dela naj bi bila
neizvedena, slo pa naj bi tudi za dodatna dela, ki niso bila predvidena v pogodbi. Tozeca stranka se
Jje na te trditve odzvala (v prvi pripravljalni vlegi) tako, da je zanikala utemeljenost zavrnitve prve
zacasne situacije. Navedla je, da sta tako tozena stranka kot nadzorni organ pozabila, da so bila
dodatna dela izvedena ,ravno po narolilu nadzornega organa tozene stranke, kar izhaja iz sklepa st.
10 zapisnika z dne 11.8.2007.°

Iz dopisa toZene stranke togedi stranki z dne 10.9.2007, s katerim je zavrnila situacijo st. 01/2007-
[...] v vrednosti 427.414,55 EUR, je razvidno, da je bil vzrok zavrnitve v tem, ker je bila v situ-
aciji ,pri delib Temeljenje objekta — pozicija 10. OpaZenje roba temeljne plosce navedena napaina
cena storitve; pri delib Jeklena konstrukcija je v pogodbi navedena cena 2,13 EUR, v situaciji pa je
1,70 EUR; dodatna dela niso navedena v pogodbi.” Popravljeno prvo zalasno situacijo v vrednosti
435.313,99 EUR je tozena stranka zavrnila z dopisom z dne 24.9.2007, v katerem je navedla, da jo
zavrala zato, ,ker so v situaciji navedena dodatna dela, ki niso v skladu z izvajalsko pogodbo.“ Dodala
Jj& da so v skladu z izvajalsko pogodbo ,,merodajni le aneksi.” Iz zavrnitev izdanih zalasnib situacij je
torej razbrati, da je, potem ko je bila upostevana pripomba glede napacnib cen, labko sporno le se, ali
50 bila upraviceno zaralunana dodatna dela. V navedeni zalasni situaciji so dodatna dela opisana
na tretji strani. Obsegajo doplacilo za 600 g filca zaradi spremembe projekta, temeljenje projekta in
temeljenje parkirisca. Njihova skupna vrednost znasa 6.756,00 EUR, skupaj z DDV pa 8.107,20
EUR. Ce znesck odstejemo od vrednosti zalasne situacije, dobimo znesek 427.206,79 EUR. 10 pa je



23.

24.

2S.

26.

27.

28.

vrednost, ki jo je tofeéa stranka tudi zaralunala toZeni stranki z drugic popravijeno (prvo) situacijo.
Duakrat popravijeno zalasno situacijo, vsakokrat tako, kot je zahtevala toZena stranka oziroma nad-
zorni organ, sprejema arbitrazni senat kot pravilno.

Druga zacasna situacija je bila priznana za znesek 453.905,66 EUR. Po navedbah tozene stranke
Jje bila situacija zavrnjena za 2.595,60 EUR zaradi postavke B6 — nakladanje in odvoz izkopanega
materiala na stalno deponijo, pri cemer je bil upostevan faktor razsutosti 1,3. Togela stranka ni nav-
edla nicesar konkretnega glede zavrnitve navedenega zneska. Arbitrazni senat je zato uposteval drugo
ZAcasno situacijo v priznanem znesku.

Tretja zacasna situacija je bila v celoti zavrnjena, ker naj bi bil tozeni stranki potem, ko je toZeca
stranka prenehala z izvajanjem del, preprecen dostop do gradbiséa. Nadzor zato ni imel dostopa do
potrebne dokumentacije in zato situacija po navedbah toZene stranke ni bila nikoli pregledana in
potrjena. Tozela stranka je temu nasprotovala. Navedla je, da je nadzorni organ pisno pozvala, da se
dne 14.11.2007 0b 10.00 uri ali 0b drugem terminu dobijo na gradbiscu, da mu izroli vso potrebno
dokumentacijo za potrditev navedene situacije, vendar je dopis ,,naletel na gluha usesa.“|...], ki je
opravljal nadzor na gradbiscu, je v svoji pisni izjavi izpovedal, da je imel ,,preprecen dostop na grad-
bisce, v gradbiscno pisarno in do gradbisine dokumentacije zaradi enostranske prekinitve del s strani
izvajalca [...)“ Vendar pa je na zacetku tega postopka tozeca stranka predloZila tozeni stranki vse
gradbene dnevnike. Vsaj po prejemu gradbenih dnevnikov bi zato labko toZena stranka primerjala
tretjo situacijo s stanjem na gradbiséu in v gradbenih dnevnikib. Ker kljub temu ni nicesar navedla
0 tem, v katerih postavkah in zakaj izstavljena situacija ne ustreza opravljenemu delu, je bilo treba
steti, da je z njo togela stranka zaralunala tisto delo, ki ga je tudi dejansko opravila.

Po povedanem je tozeia stranka s tremi zalasnimi situacijami utemeljeno zaracunala toZeni stranki
znesek 1,319.900,57 EUR (427.206,79 EUR s prvo situacijo, 453.905,66 EUR z dyugo situacijo in
438.788,12 EUR s tretjo situacijo).

Vendar pa ni ves utemeljeno zaralunani znesek tudi Ze zapadel. Tako kot za terjatev za gradbisce
[A] velja tudi za terjatev, ki zadeva gradbisce [B], da ima toZena stranka po dolocbi iz tocke 29.01
izvajalske pogodbe pravico, da si zadrzi 10% znesek od vrednosti zaralunanih del. Tozbeni zahtevek
za placilo ene desetine zneska 1,319.900,57 EUR, ki se nanasa na jamstvo za napake v garancijskem
roku, je zato preuranjen in ga je bilo treba zavrniti. Zapadlib je tako le 1,187.910,51 EUR.

Arbitrazni senat je preveril, ali so resnicne trditve togene stranke, da je tozei stranki poleg ne-
spornibh 156.528,29 EUR platala se 671.082,51 EUR na podlagi asignacije z dne 9.11.2007 in
441.597,60 EUR na podlagi cesijske pogodbe z dne 17.9.2007. Skupaj naj bi tako poravnala toze(i
stranki 1,269.208,40 EUR (156.528,29 + 671.082,51 + 441.597,60), kar skupaj z zneskom, za
katerega trdi, da si ga je pridrZala po prvi zalasni situaciji, pripelje do zneska 1,308.340,47 EUR.
Nepojasnjeno je sicer ostalo, kako je toZena stranka prisla do zneska 1,442.742,87 EUR, za katerega
trdi kar na dveh mestih v svoji 2. pripravijalni vlogi, da ga je poravnala tozei stranki.

Tozela stranka je v tretji pripravljalni vlogi navedla, da ,do danasnjega dne s strani tozene stranke ni
prejela potrjene in podpisane obravnavane asignacijske pogodbe ter iz tega razloga steje, da je ta nevel-
Jjavna.“ Iz zapisnika o naroku za glavno obravnavo pri OkroZnem sodiséu v Kopru, dne 17.6.2009, v
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29.

30.

31.

gospodarskem sporu med |...],[...] (roZeco stranko) in [...),[...] (toZeno stranko), ki prav tako zadeva
gradbiste [B], je razvidno, daje | ...] kot zakoniti zastopnik [...] v svoji izpovedbi omenjal asignacijsko
pogodbo za znesek cca 671.000,00 EUR". Znesck naj bi |...] poravnal tozniku ([...]) tako, da ga je
temu po asignacijski pogodbi placal investitor (1...]). Ne more torej biti dvoma, da je toZeéa stranka
priznavala veljavnost asignacijske pogodbe in se zato v tem sporu ne more uspesno sklicevati na njeno
neveljavnost. Tudi sama je v nadaljevanju pripravijalne vloge upostevala placilo zneska 671.082,51
EUR (znesek je tozena stranka placala druzbi [...] dne 13.12.2007), ki je bilo opravijeno na podlagi
asignacijske pogodbe. V XXIII. tocki je navedla, da ji toZena stranka dolguje se 355.027,33 EUR.
Do tega zneska je prisia tako, da je od zneska 1,551.719,75 EUR najprej odstela nesporno placanib
229.168,84 EUR in tako prisla do vtoZevanibh 1,322.550,91 EUR. Od tega zneska pa je odstela
znesek 671.082,51 EUR po asignacijski pogodbi in znesek 269.441,07 EUR po cesijski pogodbi
(namesto zneska 411.597,60 EUR). Na obravnavi je popravila racunsko pomoto, saj pravilen iz-
racun da znesek 382.027,33 EUR.

Tozena stranka trdi, da je bila cesijska pogodba sklenjena ,za objekt |...) “in da je znesek 441.597,60
EUR placala [...]. Tozeia stranka je v tretji pripravljalni vlogi navedla, da sicer drZi, da iz cesijske
pogodbe izhaja, da je toZena stranka druzbi |...) morala placati 411.597,60 EUR, vendar to ni
znesek, ki bi ga toZeca stranka dolgovala druzbi (...}, pal pa znesek, ki ga je dolgovala toZena stranka
navedeni druzbi. Dodala je, da je |...] za toZeco stranko opravil le del dogovorjenib del, opredeljenih
v naslednjibh zneskih: 135.551,20 EUR (dobava materiala in jeklene konstrukcije v prvi zalasni
situaciji), 34.286,61 EUR (dobava materiala jeklene konstrukcije — dokonino v tretji zacasni situ-
aciji), 90.720,00 EUR (kritina), 8.370,00 EUR (izdelava, dobava in montaza kritine nadstreska)
in 513,39 EUR (sistem odvodnjavanja), kar skupaj znese 269.441,07 EUR (v resnici 269.441,20
EUR).

V cesijski pogodbi, ki je bila sklenjena 17.9.2007, podpisali pa so jo cedent ([...]), cessus ([...]) in cesio-
nar ([...]), je v prvem odstavku 2. llena najprej navedeno, da cedent ,,naroéa svojemu dolzniku in ga
hkrati pooblaséa, da... ,,v njegovem imenu nakaze pogodbeno vrednost v visini 411,579,60 EUR"..
v korist cesionarja. V drugem odstavku 2. clena je doloceno, da sta osnova za izpladilo potrjeni sep-
tembrska in oktobrska gradbena situacija podjetja [...]. V' 3. clenu je dololeno, da cedent ,istocasno
pooblasta svojega upnika |...) (cesionarja), da bo znesek iz 2. lena sprejel kot placilo, vezano na
njuno medsebojno pogodbo st. [...] 5 v 4. dlenu pa, da ,.cesus sprejme gornje pooblastilo in nepreklicno
izjavlja, da ga bo v celoti in v valutnem roku izpolnil.“ Sklenjena pogodba je cesijska zgolj po izrazib,
uporabljenih za pogodbene stranke, po vsebini pa je blizje asignacijski pogodbi. Vsekakor z njo ni bila
odstopljena terjatev v visini 411,579,60 EUR namesto izpolnitve (prvi odstavek 425. élena OZ).
Zato na tej podlagi (Se) ni prenehala terjatev tozece stranke do toZene v visini 411,579,60 EUR. Ker
toZena stranka ni substancirano prerekala navedbe tozecle starnke iz njene tretje pripravljalne vloge
glede tega, katere terjatve je imela druzba |...) do toZece stranke, je bilo treba sprejeti njene trditve za

resnicne. Arbitrazni senat je zato sklepal, da je tozena stranka na podlagi cesijske pogodbe poravnala
toZeli stranki 269.441,20 EUR.

Skupno je togena stranka poravnala tozeli stranki 1,097.052,00 EUR. Neporavnanih je ostalo se
90.858,51 EUR (1,187.910,51 EUR - 1,097.052,00 EUR). V tem delu je tozbeni zabtevek glede
Glavnice utemeljen.



32. Kar je glede terjatve za [A] povedano o zadrzanju 10% zneska kot nadomestila za banino garancijo
za dobro izvedbo del, velja tudi za terjatev za [B]. Iz naslova dopisa tozece stranke z dne 19.10.2007
Jje razvidno, da se njeno strinjanje z zadrZanjem zneskov nanasa na obe gradbisti. Ker bi morala
biti zagotovljena banina garancija z zapadlostjo do 30.01.2008 (tocka 28.01 izvajalske pogodbe),
Jje arbitragni senat uposteval ta datum kot rok, do katerega je bila tozena stranka upraviéa, da za-
drzuje 10% znesek od vrednosti zaralunanib del. Posledicno je bilo treba ugoditi obrestnemu delu
zahtevka od zneska 90.858,51 EUR le od 31.1.2008 do placila, v presetku (za éas od 28.11.2007 do
30.1.2008) pa ga je bilo treba zavrniti.

O stroskih postopka

33. Lzrek o stroskibh postopka temelji na dosezenem uspehu. Priglaseni stroski togele stranke znasajo
40.957,72 EUR, stroski toZene stranke pa 10.938,12 EUR. Tozela stranka je uspela s 17%, tozena s
83%. Upostevajoc uspeb v postopku je tozeia stranka upravicena do povrnitve 6.962,81 EUR stroskov
postopka, tozena pa do 9.078,64 EUR. Po medsebojnem pobotanju stroskov je tozeca stranka dolzna
povrniti toZeni stranki njene stroske v visini 2.115,83 EUR, v primeru zamude skupaj z zamudnimi

obrestmi.

Ljubljana, 8. junija 2011

Predsednik arbitraznega senata

[.]

Clan

Clan
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Z novostmi, ki jih
prinasajo Ljubljanska
arbitrazna pravila,
Stalna arbitraza seznanja
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Aktualno

Turneja Ljubljanskih arbitraznih pravil

Stalna arbitraza pri GZS

Od 1. januarja 2014 veljajo nova Arbitrazna pravila
Stalne arbitraze pri Gospodarski zbornici Slovenije
(Ljubljanska arbitrazna pravila). Stalna arbitraza
pri GZS je regionalni arbitrazni center za reSevanje
domacih sporov in mednarodnih sporov, ki vklju-
Cujejo stranke iz srednje ter jugovzhodne Evrope.
Z novostmi, ki jih prinasajo Ljubljanska arbitrazna
pravila, Stalna arbitraza seznanja slovenske in tuje
uporabnike, predvsem odvetnike, pravnike v gospo-
darstvu in arbitre.

Z namenom, da bi uporabnikom iz regije pribliZali nova
Ljubljanska arbitrazna pravila, je Stalna arbitraza v sode-
lovanju s partnerskimi institucijami pripravila $tevilne

predstavitve novih pravil, z naslednjimi poudarki:

+ strateSke usmeritve pri pripravi Ljubljanskih arbi-
traznih pravil;

+ imenovanje arbitrov in njihova vloga v arbitraznem

postopku;

+ novosti na podrodju zagotavljanja stroskovne in
¢asovne ucinkovitosti postopkov;

+ zacasni ukrepi v arbitraznem postopku;
+ stroski arbitraznega postopka;
+ pospeseni arbitrazni postopek in

+ postopek pred arbitrom za nujne primere.

Na predstavitvi, ki je 6. februarja 2014 potekala na
liubljanski Pravni fakulteti, je udelezence uvodoma na-
govoril zasl. prof. dr. Lojze Ude. Predstavitev je vodil
Marko Djinovié, novosti Ljubljanskib arbitraznib
pravil pa so predstavili dr. Jernej Sekolec, prof. dr. Ales
Galic in Nejc Labne.

Ljubljanska arbitrazna pravila so bila predstavljena na:

21. Hrvatski arbitrazni dani, 5. - 6. 12. 2013,
Hrvatska gospodarska komora, Zagreb,
www.hgk.hr

Pravna fakulteta Univerze v Ljubljani in Institut za
primerjalno pravo pri PF L], 6. 2. 2014, Ljubljana,
http://www.ipp-pf.si

Arbitration in CEFTA Region, 18.2.2014,
Chamber of Commerce of Macedonia, Skopje,
http://www.mchamber.org.mk

Pravna fakulteta Univerze v Mariboru in Pravnisko
drustvo v Mariboru, 6. 3. 2014, Maribor,
hetp://www.um.si

Odvetniska $ola, Odvetniska zbornica Slovenije, 4.
4.2014, Portoroz, http://www.odv-zb.si




O Ljubljanskih arbitraznih pravilih si lahko preberete

naslednje strokovne ¢lanke:

Gali¢, A.: Nova Ljubljanska arbitrazna pravila,
Odvetnik, letn. 16, $t. 65 — april 2014

Menard, M.: PospeSeni arbitrazni postopek po
novih Arbitraznih pravilih Stalne arbitraze pri GZS,
Slovenska arbitrazna praksa, 2 (2013) 3

Werdnik, R.: Emergency Arbitrator and the new
Ljubljana Arbitration Rules, Slovenska arbitrazna
praksa, 2 (2013) 3

Verbi¢, M.: Nova arbitrazna pravila stalne arbitraze pri

GZS, Pravna praksa, $t. 48/2013

Mozeti¢, D., Okreti¢, N.: Postopek pred arbitrom za
nujne primere po novih Ljubljanskih arbitraznih pra-
vilih, Pravna praksa, $t. 6-7/2014

Djinovi¢, M., Lahne, N.: Zahteva za arbitrazo — otvo-
ritveno dejanje v arbitrazi, Pravna praksa, 33 (2014)
16-17

Djinovi¢, M.: Avtonomija strank pri imenovanju ar-
bitrov terja odgovornost, Pravna praksa, 33 (2014) 18

Djinovi¢, M., Riznik, P.: Vloga in naloge arbitrov po
novih Ljubljanskih arbitraznih pravilih, Pravna prak-
sa, 33 (2014) 19

Lahne, N, Riznik, P.: Resitve Ljubljanskih arbitraznih
pravil za kompleksne arbitrazne postopke, Pravna pra-
ksa, 33 (2014) 20

Udelezence predstavitve v Mariboru 6. marca 2014 sta
nagovorila dekan mariborske Pravne fakultete prof. dr.
Sasa Preli¢ in predsednik Stalne arbitraze pri GZS doc.
dr Konrad Plaustajner. Skozi novosti Ljubljanskib ar-
bitraznih pravil so udelezence popeljali prof. dr. Rajko
Knez, Marko Djinovié, prof. dr. Vesna Rijavec in
Nejc Labne.

Ve na www.sloarbitration.eu

Aktualno
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Aktualno

Predlog uredbe o razmejitvi stroskov, povezanih z resevanjem

sporov na podlagi BIT, katerih pogodbenica je EU

Andrejka Kos

Evropski parlament je 16. 4. 2014 objavil zakono-
dajno resolucijo o predlogn uredbe Evropskega par-
lamenta in Sveta o vzpostavitvi okvira za upravljanje
finantnibh odgovornosti, povezanih s sodisti za reseva-
nje sporov med vlagatelji in drZavo, ustanovljenimi
z mednarodnimi sporazumi, katerih pogodbenica je

Evropska unija (COM(2012)0335 — C7-0155/2012
~2012/0163(COD)).

Predlog uredbe dolo¢a okvir za razporeditev finan¢ne
odgovornosti, povezane z reSevanjem sporov na podla-
gi sporazumov o spodbujanju in za§¢iti nalozb, katerih
pogodbenica je Evropska unija (EU). Z Lizbonsko
pogodbo je EU postavila sporazume o spodbujanju in
za§¢iti nalozb (BIT) v okvir skupne trgovinske politike
in s tem izklju¢ne pristojnosti EU. Eden od osrednjih
elementov BIT je mozZnost, da vlagatelj vloZi tozbo
proti drzavi, ¢e je ta ravnala v nasprotju s svojimi ob-
veznostmi iz BIT. V primeru, da pride do spora, bo
zadevna drzava nosila stroske (placila za upravljanje
spora, pla¢ila arbitrov, pla¢ila odvetnikov).!

Predlog uredbe zasleduje nacelo, da je treba finan¢-
no odgovornost, ki izhaja iz postopkov za resevanje
sporov med vlagatelji in drzavo, pripisati akterju, ki
zagotavlja obravnavo v sporu. To pomeni, da bi mo-
rala EU, kadar obravnavo v sporu zagotovi institucija,
organ ali agencija EU, sama prevzeti finan¢no odgo-
vornost. Kadar obravnavo v sporu zagotovi drzava
¢lanica, pa bi morala finan¢no odgovornost prevzeti
drzava ¢lanica. Vendar pa bi morala EU sama prevzeti
finan¢no odgovornost, ko drzava ¢lanica deluje v skla-
du s pravom EU, na primer pri prenosu direktive, ki jo

1 http://eur-lex.curopa.cu/LexUriServ/LexUriServ.do?uri=
COM:2012:0335:FIN:SL:PDF (30.4.2014).

sprejme EU, v nacionalno zakonodajo, ¢e se zadevna
obravnava zahteva na podlagi prava EU?

Poleg razmejitve finan¢ne odgovornosti med EU in
g ] g

drzavo ¢lanico, predlog uredbe obravnava $e izvajanje
postopkov za re$evanje sporov v zvezi z obravnavo, ki
jo zagotovi bodisi EU bodisi drzava ¢lanica ter postop-
ke poravnav.

2 7.tocka preambule predloga uredbe Evropskega parlamenta in Sveta o
vzpostavitvi okvira za upravljanje finan¢nih odgovornosti, povezanih s
sodis¢i za reSevanje sporov med vlagatelji in drzavo, ustanovljenimi z
mednarodnimi sporazumi, katerih pogodbenica je Evropska unija.



Aktualno

Prenovljena spletna stran www.sloarbitration.eu

Stalna arbitraza pri GZS

Stalna arbitraza pri Gospodarski zbornici Slovenije je
v celoti prenovila svojo spletno stran. Z novo spletno
stranjo se Zelimo $e bolj priblizati uporabnikom in jim
ponuditi uporabne informacije, ki jih potrebujejo za
odloditev o reSevanju sporov z arbitrazo, mediacijo,
posredovanjem in drugimi alternativnimi oblikami.

Nova spletna stran je zasnovana kot sodobno, in-

teraktivno komunikacijsko orodje, ki uporabniku

nudi:

+ pregled aktualnih novice in dogodkov

+ vzor¢ne klavzule v veé jezikih

+ napreden kalkulator stroskov

+ interaktivno shemo arbitraznega postopka

+ portal Konference slovenske arbitraze

+ portal revije Slovenska arbitrazna praksa

+ dostop do pomembnih prispevkov namenjenih
osvetlitvi in razvoju arbitraznega prava in prakse v

Sloveniji

+ pregled izbrane sodne prakse slovenskih sodis¢,
povezane z arbitrazo

Vsebine in orodja na novi spletni strani so predstavlje-
ni v slovenskem in angleskem jeziku, kmalu pa se bodo

pridruzili $e drugi jeziki.

Pripravljamo tudi novo interaktivno orodje — spletni
iskalnik arbitrov, ki bo uporabnikom omogo¢al, da z
razli¢énimi iskalnimi kriteriji identificirajo strokovnja-
ke, ki so najprimernejsi za reSevanje njihovega spora.
Spletni iskalnik arbitrov, ki bo uporabnikom sluzil kot
neobvezni pripomodek pri izbiri strokovnjaka (arbi-
tra) bomo podrobneje predstavili v naslednji $tevilki
revije Slovenska arbitrazna praksa.

Stalna arbitraza pri GZ5.

Resujemo spore od eta 1925

SALNAARBITRAZA  ARBITRAZA  ARBITRAZNOPRAVO  KWJZNICA  NOVICE  KONTAKT

!

S A

stauua asmmaazia | aozacen
Rl sz vl eostoree
“| &
vzontne KouKo STANE
KLAVZULE ARBITRAZA?

www.sloarbitration.eu
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Sporocilo urednistva

Navodila avtorjem za oblikovanje prispevkov

Urednistvo

Slovenska arbitrazna praksa je specializirana strokovna
revija o arbitrazi. Namenjena je odvetnikom, pravni-
kom iz gospodarstva, arbitrom, sodnikom ter vsem, ki
se pri svojem delu ali Studiju sre¢ujete z arbitrazo. V
reviji so objavljani aktualni problemski strokovni pri-
spevki s podrodja gospodarske arbitraze.

Kaj objavljamo

Objavljamo prispevke v slovenskem, angleskem, nem-
$kem, francoskem, hrvaskem in srbskem jeziku, ki $e
niso bili objavljeni ali poslani v objavo drugi reviji.
Pisec je odgovoren za vse morebitne krsitve avtorskih
pravic. Ce je bil prispevek Ze natisnjen drugje, poslan
v objavo ali predstavljen na strokovni konferenci, mora
to avtor sporo¢iti urednistvu in pridobiti soglasje zalo-
znika ter navesti razloge za ponovno objavo.

Dolzina prispevka

Prispevki naj obsegajo najmanj 15.000 znakov skupaj
s presledki in najve¢ 30.000 znakov skupaj s presledki
(avtorska pola). Odstopanja se upostevajo izjemoma.

Recenzija
Prispevki se recenzirajo. Recenzija je anonimna.
Pripombe recenzentov avtor vnese v prispevek.

Povzetek

Prispevku mora biti dodan povzetek, ki obsega najve¢
1.200 znakov skupaj s presledki. Povzetek naj na krat-
ko opredeli temo prispevka, predvsem naj povzame
rezultate in ugotovitve. Splosne ugotovitve in misli ne
spadajo v povzetek.

Kratka predstavitev avtorjev

Avtorji morajo pripraviti kratko predstavitev svojih stro-
kovnih, poklicnih in znanstvenih referenc. Predstavitev
naj ne presega 600 znakov skupaj s presledki. Ce je av-
torjev prispevka ve¢, se predstavi vsak avtor posebej.

Opombe pod ¢rto
Literatura se navaja z opombami pod ¢rto.

a) knjiga:
Priimek, zadetnica imena.: Naslov dela (pri veckra-
tnih izdajah tudi oznacba Stevilke izdaje), Zalozba,
Kraj, letnica, stran.
Na primer: Ude, L.: Arbitrazno pravo, GV Zalozba,
Ljubljana. 2004, str. 1.

b) zbirka, zbornik:
Dodati je treba naslov zbirke/zbornika oziroma
knjige ter priimke in prve ¢rke imen avtorjev ter
morebitnih redaktorjev.

c) ¢lanek v reviji
Dodati je treba naslov revije z navedbo letnika, leta
izdaje in $tevilke ter strani navedenega ¢lanka.
Na primer: Galié, A.: Ustavne procesne garancije
u arbitraznom postupkn, v: Pravo u gospodarstvu,
Zagreb, st. 2/2000, str. 241-260.

d) spletne strani
Navedba spletne strani s popolnim naslovom in z
datumom zadnjega dostopa.
Na  primer:  bttp://sloarbitration.eu/sl/slovenska-
-arbitrazna-praksa (S. 11. 2012).

Naslov urednistva

Stalna arbitraza pri Gospodarski zbornici Slovenije
Slovenska arbitrazna praksa

Dimiceva 13

1504 Ljubljana

Elektronski naslov: arbitraznapraksa@gzs.si



Sporocilo urednistva

Guidelines for contributors
Editorial Board

Slovenska arbitrazna praksa (Slovenian Arbitration
Review) is a specialized journal dealing with all aspects
of arbitration. It is intended for counsels, in-house
lawyers, arbitrators, judges and all those interested in
arbitration through their work or studies.

What do we publish?

We publish articles in Slovenian, English, German,
French, Croatian and Serbian, which have not yet been
published or sent for publication to another journal.
The author is responsible for any breach of copyright.
If the article has been published before, sent for publi-
cation to another journal or presented at a conference
the author has to notify the editor about this fact and
the reasons for a new publication. Further, in such ca-
ses the author has to present an agreement of the origi-
nal publisher for the new publication.

Article length

Submitted articles should contain between 15.000
and 30.000 characters (including spaces). Deviations
may be considered in exceptional cases.

Abstract

All articles should be submitted together with a short
abstract of maximum 1.200 characters (including spa-
ces). The abstract should briefly define the topic of the
article and sum up the results and findings. The abstra-
ct should not contain general findings

Short presentation of the author

The authors should submit a brief presentation of their
professional and academic references. This presentati-
on should not exceed 600 characters (including spa-
ces). When the article is submitted in co-authorship, a
presentation of each author is to be submitted.

Review

The submitted articles are reviewed anonymously. The
comments and remarks of the reviewer are to be inclu-
ded in the article by the author.

Citation mode
References should be made in footnotes.

a) books:
Surname, initial letter of the name.: Title (in case of
multiple issues also a reference to the number of the
issue), Publisher, place of publication, year, page.
E.g: Ude, L.: Arbitrazno pravo, GV Zalozba,
Ljubljana. 2004, p. 1.

b) collection of articles:
the title of the collection or the publication, the
surname and the initial letter of the first name and
any reviewers should be added.

c) Journal article:
The title of the journal, the year, the volume num-
ber and the cited page number should be added.
E.g.: Galié, A.: Ustavne procesne garancije u arbitra-
Znom postupku, v: Pravo u gospodarstvu, Zagreb, st.
2/2000, str. 241-260.

d) Webpages:
The webpage should be referred to with the comp-
lete URL and the date of last access.
E.g.: http://sloarbitration.eu/sl/slovenska-arbitrazna-
praksa (S. 11. 2012).

Editorial Office

Ljubljana Arbitration Centre

¢/o Chamber of Commerce and Industry of Slovenia
Dimiceva 13

SI-1504 Ljubljana, Slovenia

E-mail: arbitraznapraksa@gzs.si
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Naroc¢am revijo Slovenska arbitrazna praksa
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* Izpolnijo samo pravne osebe.




Vabljeni na najvecje

[ J
W b pravnisko srecanje

S lOVE n S ki h P ravn i kOV 2 01 4 Zveza drustev pravnikov Slovenije

Zveza drustev za gospodarsko pravo Slovenije

16. in 17. oktobra, GH Bernardin, Portoroz IUS SOFTWARE, d. 0. 0., Ljubljana (GV Zalozba
Jublj
Program sekcij Kotizacija za udelezbo na Dnevih slovenskih
pravnikov 2014 in gradivo je 360,00 EUR
Ali zaupati sodnim izvedencem: vodja dr. Renata Salecl (439,20 EURz DDV).

Financno prestrukturiranje: vodja dr. Nina Plavsak

Za zgodnje prijave in placilo do
30. junija 2014 vam priznamo
10-odstotni popust.

/’ Popust
| za zgodnje
prijave!

Moralno razumevanje prava: vodja dr. Marijan Pavcnik

Izvedba finanénega prestrukturiranja (delavnica): vodja dr. Nina Plavsak

Gospodarska druzba kot subjekt v pravdnem postopku: Oba dneva za udelezence srecanja velja
vodja dr. Ales Gali¢ posebna ponudba GH Bernardin — cena

enega kosila je 10,00 EUR + DDV.
Obdavcitev nepremicnin de lege ferenda in v prehodnem obdobju:

vodja Franci Gerbec G
Najhitrejse prijave:

Lobiranje med zakonom in korupcijo: vodja dr. Albin Igli¢ar www.dnevipravnikov.si
telefon: 0130 91813

Korporacijsko pravo - gospodarske druzbe: vodja dr. Marijan Kocbek faks: 013091815

. e AT . . . e-posta: dnevipravnikov@gvzalozba.si
Zascita tujih investicij: interakcija med drzavno suverenostjo P P g

in globalnimi gospodarskimi interesi: vodja dr. Mirjam Skrk

Sodnisko odlo¢anje na rezilu medijev (okrogla miza): Podroben program in sprotne spremembe:

VEGEIElS LULN T www.dnevipravnikov.si

Prijavnica na Dneve slovenskih pravnikov 2014  popust za zgodnje prijave!
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D Zelim kosilo v GH Bernardin po posebni ceni 10,00 EUR + DDV v ¢etrtek D Zelim kosilo v GH Bernardin po posebni ceni 10,00 EUR + DDV v petek ;% é

Vase podatke bomo uporabljali v skladu z Zakonom o varstvu osebnih podatkov. (] Ne Zelim, da uporabljate moje podatke za obves¢anje o novostih.
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