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Osebni jubileji so vedno lepa priloznost, da pocastimo dosezke velikih osebnosti, ki
tako ali drugace zaznamujejo nase Zivljenje in delo. Letos je ta priloznost $e posebej
prijetna, saj petinsedemdeseti rojstni dan praznuje predsednik Stalne arbitraze pri
Gospodarski zbornici Slovenije doc. dr. Konrad Plaustajner. Strnjen poklon letos-
njemu jubilantu je vse prej kot lahko delo za avtorja tega sestavka, saj je poklicna in
zivljenjska pot dr. Plaustajnerja zares izjemna, njegov strokovni opus pa obsezen,
zato naj nama bo opro$éeno, ¢e sva kaj izpustila.

Konrad Plaustajner se je rodil leta 1941 v Celju. Po osnovni $oli in L. visji gimnaziji
v Celju, je $tudiral pravo na Pravni fakulteti Univerze v Ljubljani, kjer je diplomiral
leta 1965. Svojo poklicno pot je zacel na celjskem Komunalnem zavodu za socialno
zavarovanje (1965 - 1967) in jo nadaljeval na Okroznem sodis¢u v Celju (1967 -
1969). V odvetniske vode se je podal leta 1970, sprva kot odvetnik v Zalcu, leta 1973
paje prevzel odvetnisko pisarno dr. Milka Hrasovca in zacel samostojno odvetnisko
pot. Po 36 letih delovanja v Celju, njegova odvetniska pisarna od leta 2007 posluje
v Ljubljani s podruznico v Celju. Poklic odvetnika po 46 letih z veliko zavzetostjo
opravlja $e danes. Kot odvetnik specialist si je z vztrajnim delom v Sloveniji in $irse
prisluzil sloves nesporne strokovne avtoritete na podro¢ju civilnega in gospodar-
skega prava s poudarkom na investicijskem in pogodbenem pravu, tekstih FIDIC
ter pri zastopanju strank pred domadimi in tujimi arbitrazami (AAA New York,
ICC Pariz, Moskovski arbitrazni center, dunajski VIAC, arbitraza v Pragi, Stalna
arbitraza pri GZS).

Z enako vnemo kot opravlja odvetniski poklic se je dr. Plaustajner tudi nenehno
strokovno izobrazeval in izpopolnjeval. Leta 1985 je magistriral na Pravni fakul-
teti Univerze v Ljubljani iz civilnega prava, leto zatem pridobil diplomo GZS in
ljubljanske Pravne Fakultete za podro¢je mednarodnega prava, leta 1990 pa je na
Pravni fakulteti Univerze v Ljubljani doktoriral iz civilnega prava pod mentorstvom
pokojnega prof. dr. Stojana Cigoja in nato prof. dr. Marka Ilesi¢a. V letu 1992 mu
je bil po sklepu Odvetniske zbornice Slovenije priznan status specialista za civilno
in gospodarsko pravo.

Kljub predanosti odvetni$tvu in kopici delovnih zadolZitev, je jubilant ostal vsestran-
sko druzbeno in strokovno aktiven ter prispeval k razvoju slovenskega odvetnistva
in pravnega sistema. Vseskozi je zasedal vidnejse funkcije, tako v Odvetniski zbor-
nici Slovenije (OZS) kot tudi drugih domacih in mednarodnih institucijah. V letih
1981 - 1987 je bil predsednik Obmo¢nega odvetniskega zbora Celje, nato ¢lan
Upravnega odbora OZS (1990 - 2003), podpredsednik OZS (2000 - 2003), od leta
1999 dalje pa je vodja delegacije OZS pri CCBE (Svetu odvetniskih zbornic EU) v

Bruslju. Med vidnejsimi funkcijami velja izpostaviti $e uvrstitev na listo arbitrov pri

vir: Foto Celjan



Mednarodnem centru za resevanje investicijskih sporov — ICSID v Washingtonu
(2003 - 2009 in za ponoven Sestletni mandat v letu 2015), uvrstitev na liste arbi-
trov Stevilnih tuji arbitraznih institucij, uvrstitev na nacionalno listo presojevalcev
po kriterijih FIDIC pri GZS — ZdruZenju za svetovalni inzeniring (2011), od leta
2012 dalje pa opravlja funkcijo predsednika Stalne arbitraze pri GZS. Dr. Konrad
Plaustajner je bil v letih 1998 — 2004 ¢lan uredniskega odbora revije Odvetnik, od
leta 2011 je ¢lan uredniskega odbora revije Pravnik ter od leta 2012 tudi ¢lan ure-
dniskega odbora revije Slovenska arbitrazna praksa.

Jubilant tudi nikdar ni pozabil na mlaj$e generacije pravnikov in je pomemben del
svojega zivljenja posvetil medgeneracijskemu prenosu znanja in izkusen;. Studentje,
kolegi juristi in drugi slusatelji ga poznajo kot pronicljivega in neposrednega sogo-
vornika, ki s svojim bogatim znanjem, podkrepljenim s prakti¢nimi izku$njami, dop-
rinese dodano vrednost v uéni proces. Njegove pedagoske aktivnosti med drugim
obsegajo docenturo za civilno in gospodarsko pravo na Pravni fakulteti Univerze
v Mariboru v obdobju od 1992 do 2014. Od 1992 do 1996 je bil nosilec in preda-
vatelj predmeta stvarno pravo na mariborski Pravni fakulteti, od 2004 do 2011 pa
je na pravnih fakultetah v Ljubljani in Mariboru v okviru predmeta gospodarsko
pravo predaval gradbeno pogodbo in investicijsko pravo. Kot predavatelj gospodar-
skega prava je sodeloval tudi na GEA College (2002 — 2003) in na Delavski univerzi
Celje (2004 — 2005). Od leta 2014 je docent na IBS — mednarodni poslovni 3oli
v Ljubljani. Iz svojega Zeleznega repertoarja tem (gradbena pogodba, investicijsko
pravo, FIDIC teksti, arbitraza) tudi redno predava na Odvetniski Soli OZS, Dnevih
slovenskih pravnikov v Portorozu ter seminarjih v organizaciji razli¢nih institutov
in zalozb.

Bibliografski opus Konrada Plaustajnerja obsega preko 180 strokovnih in znanstve-
nih ¢lankov, objavljenih v domaci in tuji strokovni pravni periodiki. Je tudi soavtor
velikega komentarja Ustave RS (redaktor prof. dr. Lovro Sturm), in komentarja
Zakona o javno-zasebnem partnerstvu — GV Zalozba Ljubljana 2009.

Ob vseh njegovih poklicnih in strokovnih dosezkih nikakor ne moremo mimo
pecata, ki ga je jubilant pustil na podro¢ju arbitraze. Le malokdo ve, da sodi dr.
Plau$tajner med najzasluznejSe za pravi “preporod” institucionalne arbitraze v
Sloveniji po letu 2012. Ko je tega leta sprejel funkcijo predsednika Stalne arbitra-
ze pri GZS, nikakor ni bil “novinec” na slovenskem arbitraznem parketu, saj je Ze
tedaj veljal za uveljavljenega arbitra z bogatimi mednarodnimi izku$njami. Zato se
je dobro zavedal, kako tezki izzivi ¢akajo institucijo na poti od “zaspane” lokalne
arbitraze do mednarodno prepoznavne in uveljavljene institucije, ki si jo Slovenija
zasluzi. Vendar ga to ni odvrnilo od cilja, kve¢jemu $e dodatno ohrabrilo. S svojim
optimizmom je “neozdravljivo okuzil” vse, ki z njim sodelujemo. Ves ¢as je namreé
verjel v vizijo Stalne arbitraze pri GZS kot moderne in profesionalne arbitrazne in-
stitucije s ciljem postati najvplivne;jsi in najuspesnejsi mednarodni arbitrazni center
zahodnega tipa na podroéju nekdanje skupne drzave.

Kako uspesen je pri tem kot predsednik, bodo sodili drugi, dejstvo pa je, da je v
stirih letih, odkar vodi institucijo, Stalna arbitraza pri GZS svoj poslovni model
dosledno utemeljila na trznem principu zagotavljanja storitev uporabnikom; jas-
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upravljanju odnosov s strankami; zagotavljanju najvisjih kvalitativnih standardov
storitev za stranke skozi sistem nadzora nad kakovostjo; poudarjeni transparen-
tnosti delovanja; nenchni skrbi za krepitev ugleda blagovne znamke in proaktivni
ter opazni vlogi institucije v mednarodni arbitrazni skupnosti. Z napori, ki so bili
v preteklih $tirih letih vloZeni v nova Ljubljanska arbitrazna pravila (v veljavi od 1.
januarja 2014), profesionalizacijo storitev Stalne arbitraze skozi prenos najboljsih
institucionalnih praks iz tujine, organizacijo odmevnih mednarodnih konferenc
(Konferenca slovenske arbitraze, Joint UNCITRAL-LAC Conference on Dispute
Settlement), usmerjeno strokovno publiciranje (revija Slovenska arbitrazna praksa)
in mednarodno promocijo institucije, je Stalna arbitraza pri GZS slovenske odvet-
nike, arbitre, pravnike iz gospodarstva in druge deleznike aktivno integrirala v med-
narodno arbitrazno skupnost, Slovenijo pa pricela uveljavljati kot atraktiven sedez
arbitraz v regiji. Danes se Stalna arbitraza pri GZS ponasa s prevodi Ljubljanskih
arbitraznih pravil v Sest jezikov in je edina arbitrazna institucija v regiji, ki uporab-
nikom s podro¢ja ex-Yu ponuja svoje storitve v njihovih lokalnih jezikih. Tudi po
jubilantovi zaslugi tako danes v Sloveniji premoremo prakti¢no ves “instrumentarij”,
ki ga imajo “veliki” (beri: arbitrazni centri).

In kako jubilanta vidijo (ocenjujejo) drugi?

Njegovi somes¢ani v doma¢em Celju so mu leta 2015 podelili ¢astitljiv naziv “Naj
Celjana” za Zivljenjsko delo. Ko so mu stanovski kolegi — odvetniki istega leta po-
delili Plaketo dr. Danila Majarona, s katero ¢lani Odvetniske zbornice Slovenije iz-
rekajo ¢ast in zahvalo najbolj$im med njimi za njihove izredne zasluge, so ga opisali
z besedami “odlicen in sila plodovit ter vsestranski odvetnik s trdno eticno dro”. In
ne nazadnje, dr. Konrad Plaustajner je prejemnik nagrade Zveze drustev pravnikov
Slovenije za Zivljenjsko delo v letu 2010.

Prijatelji in njegovi sotrudniki (¢lani predsedstva in sekretariata) na Stalni arbitrazi
pri GZS ga poznamo kot skromnega, neposrednega in iskrenega sogovornika s pre-
finjenim smislom za humor in polnega mladostne energije. Kot predsednik Stalne
arbitraze pri GZS na$ dragi jubilant pooseblja avtoriteto, neodvisnost, integriteto
in strokovnost, kar so temeljni kamni arbitrazne institucije, ki jo vodi. Nemara naj-
bolje pa ga opiSe njegova lastna misel, ki jo izrekel na prvi Konferenci slovenske
arbitraze leta 2012 glede prihodnosti institucionalne arbitraze v Sloveniji:

“Danasnji svet poganja energija, taksna ali drugaina, zato Zelimo na podrocju arbi-
trage postati subjekt, ki je energijo znanja sposoben izmenjavati. Misli, ustvarjaj, pre-
mikajl”

mag. Marko Djinovi¢ prof. dr. Ales Gali¢

strokovni urednik

odgovorni urednik
» E




The latest empirical
research into arbitration
practices and trends
worldwide, the 2015
International Arbitration
Survey: “Improvements
and Innovations in
International Arbitration”
conducted by the

Queen Mary University
of London, School of
International Arbitration
also pointed out that
arbitration remains the
preferred method of
resolving cross-border
disputes as “90% of
respondents indicate that
international arbitration
is their preferred dispute
resolution mechanism
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There is a widely held opinion that globally speaking,
in the past few decades, arbitration has become a back-
bone in resolving legal disputes, as a viable alternative
to litigation. It has already been noted that “during the
past 30 years, use of arbitration has expanded both as
to the quantity and the nature of the disputes subjected
to it”! A wide range of contractual and non-contractu-
al claims is referred to arbitration as a fair, effective and
less cost binding dispute resolution mechanism. This is
primarily when it comes to commercial disputes, espe-
cially international ones. For many years, it has become
widely accepted that in disputes of international trade,
arbitration is the ordinary and normal method of set-
tling disputes.” In these cases, arbitration is especially
perceived as more convenient dispute resolution mech-
anism as opposed to state courts, due to the expected
lack of national prejudice and the possibilities to bring
greater flexibility to the rigid court procedures. In fact,
arbitration is much praised primarily for its ability to

1 Matthews, J. M.: Consumer Arbitration: Is It Working Now and Will
It Work in the Future, in: The Florida Bar Journal, April 2005, Volume
79, No. 4 p.22.

2 Lalive, P.: Transnational (or truly international) public policy and in-
ternational arbitration, in: Sanders, P. (ed.), Comparative arbitration
practice and public policy in Arbitration: [ VIII International arbitra-
tion congress, New York, 6-9 May 1986]. — Deventer; Antwerp [etc.] :
Kluwer Law and Taxation Publ., cop. 1987, p. 293.

meet the expectations of parties and counsels coming
from different procedural systems, and providing them
with an opportunity to feel home-based’ in the course
of the proceedings. Justifiable or not, there is a distrust
to national courts, and especially to their qualifications
and expertise to resolve disputes arising from certain
types of international contracts.?

The latest empirical research into arbitration prac-
tices and trends worldwide, the 2015 International
Arbitration Survey: “Improvements and Innovations
in International Arbitration” conducted by the Queen
Mary University of London, School of International
Arbitration also pointed out that arbitration remains
the preferred method of resolving cross-border dis-
putes as “90% of respondents indicate that interna-
tional arbitration is their preferred dispute resolution
mechanism, either as a stand-alone method (56%) or
together with other forms of ADR (34%)”.* According
to this research, the freedom to choose and the op-
portunity to tailor the process to their ever changing

3 Lew, J., Mistelis, L., Kréll, S.: Comparative International Commercial
Arbitration, Kluwer Law International, 2003, p. 6.

4 See 2015 International Arbitration Survey: Improvements and Innova-
tions in International Arbitration http://www.arbitration.gmul.ac.uk/

docs/164761.pdf (15. 03.2016).



needs clarify why most business users prefer arbitra-
tion when resolving commercial disputes.’

Still, it seems that the arbitration literature is not so
one-sided. Contrary to aforementioned assertions,
some other empirical studies suggest quite different
findings. Testing the hypotheses about the frequency
of arbitration clauses, one of the studies found surpris-
ingly low frequency of arbitration clauses in the studied
sample of contracts, which led to conclusion that the
parties perceive preserving access to litigation to be val-
ue-enhancing compared to ex ante binding arbitration.
Based on this finding, the authors of this study suggest
that there is a “flight from arbitration”¢ Of course, there
are critics to these findings especially that the sample” is
limited to unusual contracts unlikely to include arbitra-
tion clause while excluding more typical contracts that
are more likely to provide for arbitration, such as con-
struction contracts, contracts for the sale of goods, and
joint venture agreements.® Therefore, these opposite
commentators suggest that this study reaches conclu-
sions beyond those that their data will support,” trying
at the same time more reliably to answer the question
— “is there a flight from arbitration”?'°

5 Ibid. See also Fulbright & Jaworski: U.S. Corporate Counsel Litigation
Trends Survey Results 18 (2004); Stipanowich, T. and the College of
Commercial Arbitrators, Protocols for Expeditious, Cost-Effective
Commercial Arbitration: Key Action Steps for Business Users, Coun-
sel, Arbitrators & Arbitration Provider Institutions, 2010, heep://
works.bepress.com/thomas_stipanowich/10 (15. 03.2016).

6 Eisenberg, T., Miller, G.P.: The Flight from Arbitration: An Empir-
ical Study of Ex Ante Arbitration Clauses in Publicly-Held Com-
panies’ Contracts 18-20 (Cornell Legal Studies Research Paper Se-
ries, Paper No. 06-023, 2006), available at SSRN: http://ssrn.com/
abstract=927423 (15. 03. 2016). Eisenberg and Miller summarized:
“We examined over 2,800 contracts filed with the Securities Exchange
Commission (SEC) in 2002 by public firms, and coded the presence of
contract terms requiring arbitration. We find little evidence that these
contracting parties routinely regard arbitration clauses as efficient or
otherwise desirable contract terms. The vast majority of contracts did
not require arbitration: only about 11 percent of the contracts included
binding arbitration clauses”. See also Dammann, J. C., Hansmann, H. B.:
Globalizing Commercial Litigation, 94 Cornell Law Review, 1 (2008),
available at: http://ssrn.com/abstract=1113217 (15. 03. 2016).

7  Eisenberg and Miller’s study encompasses thirteen types of contracts:
asset sale/purchase, pooling and servicing, bond indentures, securities
purchase, credit commitments, security agreements, employment, set-
tlements, licensing, trust agreements, mergers, underwriting and other.
See Eisenberg, Miller, op. cit., p. 19.

8 Drahozal, C. R., Ware, S. ].: Why Do Business Use (or Not Use) Ar-
bitration Clauses, in: Ohio State Journal On Dispute Resolution, Vol.

25:2,2010, p. 436-437.
9 Ibid at p. 470.

10 See Drahozal, C. R., Wittrock, Q. R.: Is there a Flight from Arbitration,
in: Hofstra Law Review, Vol. 37,2008, p. 71-115.

Apart from this academic confrontation, nowadays
we are facing more and more complaints being voiced
by arbitration users, particularly that commercial ar-
bitration costs just as much, and takes just as long, as
litigation."" In fact, arbitration has to fulfil a challeng-
ing task — parties who are often bent upon (mis-)us-
ing every available procedural and other opportunity
to disadvantage one another simultaneously demand
rapid, expert and objective results at minimal costs.">
There is a perception that arbitration is somehow
in decline, meaning that its golden age has ended.”
Besides the reports and studies about the increasing
use of arbitration in general, there is a growing scepti-
cism toward arbitration associated with the question:
does a decision to arbitrate still make sense?

However, did arbitration actually fail the expectations
of business users? Are parties really fleeing arbitration
and for what reasons? These are not easy questions
to ask, especially in a general context. Therefore, our
goal in this paper is more modest. The paper is limited
to Macedonia and its dispute resolution marketplace
with focus on arbitration and its popularity among
businesses. The article does not tend to cover all the as-
pects of the current situation. For sure, the later needs
much more space for elaboration that this contribu-
tion can allow. The authors will try to present very
tightly their key observations on the subject matter as
results of their involvement in promotion of arbitra-
tion in Macedonia.

In the global commercial community, Macedoniahasan
image of country that is not entirely arbitration-prone.
Although the modern normative framework was
(partly) established one decade ago, arbitration in
Macedonia is still in its infancy: arbitration is neither
well known nor well exploited. Macedonia is far from
being an attractive venue for international arbitrations.
Furthermore, arbitration has not yet become an issue in
courts proceedings, so there have not yet been any via-
ble opportunities for the courts to support arbitration
and display a pro-arbitration approach.

11 See Stipanowich and the College of Commercial Arbitrators, op. cit., p. 1.

12 Born, G.: International Commercial arbitration, Volume I, Wolters
Kluwer Law and Business, 2009, p. 68.

13 Richard, C.S.: The End of the Golden Age, Global Arbitration Review,
Washington, D.C., ITA-ASIL Conference — Arbitration, 2010, p. 36.
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Unlike the contemporary
trends in arbitration

law, the distinction
between domestic and
international arbitration
still pervades the entire
legal framework for
arbitration in Macedonia,
resulting in two separate
laws covering the
arbitration
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Republic of Macedonia,
enacted on 21 March
2006

Domestic arbitration is
still under the regime of
Law on Civil Procedure

based on the old
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Law on Civil Procedure

of former Yugoslavia of

1976 and is waiting to be
updated for a long time

Unlike the contemporary trends in arbitration law,
the distinction between domestic and international
arbitration still pervades the entire legal framework
for arbitration in Macedonia, resulting in two separate
laws covering the arbitration.

The current legal framework for international arbitra-
tion in Macedonia has been laid down in the Law on
International Commercial Arbitration of the Republic
of Macedonia, enacted on 21 March 2006. It is based
on the internationally recognized standards of the
UNCITRAL Model Law on International Commercial
Arbitration of 1985 and the New York Convention on
the Recognition and Enforcement of Foreign Arbitral
of 1958. It did not take account of the amendments of
the Model Law that took place in 2006 and therefore it
calls for further slight revision and fine-tuning.

In comparison with the progress in the field of inter-
national commercial arbitration, Macedonian legis-
lation on domestic arbitration lagged slightly behind
this movement. Domestic arbitration is still under the
regime of Law on Civil Procedure'® based on the old
provisions of Federal Law on Civil Procedure of for-
mer Yugoslavia of 1976 and is waiting to be updated
for along time.

This duality in the Macedonian regulatory framework
for arbitration brings manifold problems — the provi-
sions of the two Laws provide for inconsistencies and
differing solutions regarding several issues, including the
arbitrability of disputes, challenge and removal of arbi-
trators, the grounds for setting aside arbitral awards, etc.
Additionally, the provisions regulating domestic arbi-
tration are anachronistic and do not reflect the modern
trends and developments of arbitration law. This is re-
flected, for instance, by the terminology used (selected
courts) or the possibility for either party to the contract
to initiate proceedings requesting the court to announce
termination of the validity of the agreement for selected
court (art. 448 of the Law on Civil Procedure).

However, even though the modern arbitration-friend-
ly legislation that provides a solid framework and sup-
port to arbitration is crucial precondition for building
a strong arbitration community, it seems that even

14 Official Gazette of the Republic of Macedonia, No. 39/06.

15 Official Gazette of the Republic of Macedonia, No. 79/2005,
110/2008, 83/2009, 116/2010, 124/2015.

current Macedonian legal framework is not an insur-
mountable obstacle for that process. The underlying
concepts and procedural provisions are sufficiently
contemporary and accordingly satisfactory for the de-
velopment of the arbitration.

Statistics available since before and after the introduc-
tion of the Macedonian Arbitration Act of 2006 show
that in recent decade the number of arbitration pro-
ceedings in Macedonia has remained stable or more
precisely it has not considerably increased.

The Permanent court of Arbitration attached to the
Economic chamber of Macedonia (PCA) has until re-
cently been the only general arbitral institution in the
Republic of Macedonia. Until 1993, this institution
was competent for the resolution of only domestic
(internal) disputes. The Rulebook of the Permanent
court (Arbitration) attached to the Economic cham-
ber of Macedonia from 1993 for the first time pro-
vided the competence of the PCA to resolve disputes
with international elements.

The data on the caseload of the PCA shows that the
number of proceedings initiated before this institu-
tion is low (not exceeding single digit numbers on a
yearly basis). Out of them, the majority (62%) of the
proceedings are in disputes having international ele-
ment. One issue that is notable is that the majority of
the proceedings initiated before the PCA for resolving
disputes without international element are from re-
cent years, confirming the notion that in Macedonia
as well, for a long time arbitration was being perceived
as dispute resolution method primarily for settling in-
ternational commercial disputes.

This data generally suggests that in Macedonian prac-
tice, arbitration does not seem to compete actively
with state courts. The vast majority of commercial
disputes are decided by the state courts, especially the
domestic disputes. The number of disputes brought
before the PCA in the last 20 years is as a drop in the
bucket compared to the commercial disputes that the
state courts resolved in the same period, although this
number is also in decline. For illustration, on a yearly
basis, in the Primary Court Skopje II — Skopje, which
is the biggest primary court in the country, the num-
ber of proceedings initiated in commercial disputes



has decreased from 7133 proceedings in 2010 down
to 626 proceedings in 2015.'¢

Regarding the features of the proceedings initiated
before the PCA, it is notable that 84% of the pro-
ceedings are concerning disputes arising between two
commercial entities, 83% of the disputes are for debt
recollection, and the average value of disputes brought
before the PCA in the last five years is 6.331.407,40
EUR, or annually as follows:

Year Arbitration cases Total value of the disputes
2011 3 9.044.438.00 EUR
2012 3 1.309.508,00 EUR
2013 4 194.683,00 EUR
2014 1 11.511,00 EUR
2015 5 21.096.897,00 EUR

Lastly, the average duration of the proceedings before
the PCA (the time frame between the submission of
the statement of claim to the Secretariat of the PCA
and the rendering of a final decision) is 232 days, or
seven and a half months, with the shortest duration
of the proceedings of 125 days, or approximately four
months, in a dispute with international elements, de-
cided by a sole arbitrator.

Nonetheless, despite this data, and regardless of the
fact that Macedonia does not have specialized com-
mercial courts, the existing organization of state courts
for the settlement of commercial disputes'” and the ev-
er-changing procedural provisions in Macedonia seem
to meet the expectations of the users and there is no
particular incentive to refer to arbitration for domestic
commercial disputes.

Many studies examine the reasons for which parties
have an incentive to enter into arbitration agreements,

16 This is primarily result of the many changes of organizational and func-
tional procedural provisions, leading to increased dejudicialisation of
civil justice.

17 According to the Law on courts (Official Gazette of the Republic of
Macedonia, No. 58/2006, 62/2006, 35/2008, 150/2010) the primary
courts with extended jurisdiction are competent to settle the commer-
cial disputes in first instance. There are 12 primary courts with extend-
ed jurisdiction, while the total number of primary courts is 27.

and their welfare implications.' The bulk of these
studies suggest that “if a form of alternative dispute
resolution, such as binding arbitration, provides greater
social benefits than litigation, the dynamics of the pro-
cess should tend to induce the parties to bargain to the
eflicient solution”." In deciding whether to arbitrate or
not two well informed sophisticated parties compare
marginal cost with the marginal benefit. If the marginal
benefit of arbitration exceeds the marginal cost of arbi-
tration, then they arbitrate.”* Correspondingly, all the
possible reasons for choosing arbitration over litigation
fall into two categories: process and outcomes. In their
pre-dispute shopping, sophisticated parties drafting
their contract may choose arbitration because they ex-
pect that it will provide them with a better process than
litigation, because they expect that it will provide them
with better outcomes than litigation, or both.*!

But are these inferences sustainable in Macedonian
context? Are the business users in Macedonia really
well informed about arbitration and how often they
pose the question: to arbitrate or not?

Although the business community in Macedonia has
significantly transformed over the last decade and
attaches an ever-increasing importance to the best
practices and standards applicable in doing business,
it seems that regarding arbitration it is still lagging
considerably behind global trends. There are several
reasons for this apparent stagnation, but we will focus
on some major ones.

There is no particular study dealing with the ways busi-
nesses in Macedonia handle conflicts. It is also hard
to get good evidence of how widespread arbitration
agreements are. Still, the manner in which day-to-day
commercial disputes are settling suggests a presump-
tion that most companies do not have at all strategic
approach for managing conflicts or have difficulties
in designing an appropriate system for resolving dis-
putes. Although some notable exceptions exist, the

18 See e.g., Hylton, K. N.: Agreements to Waive or to Arbitrate Legal
Claims: An Economic Analysis, in: Supreme Court Economic Review,
8 (2000), p. 209-263; Benson, B. L.: To Arbitrate or to Litigate: That is
the Question, in: European Journal of Law and Economics, September
1999, Vol. Issue 2, p. 91-151; Drahozal and Ware, op. cit.

19 Eisenberg, Miller, op. cit.

20 Drahozal, C. R.: Privatizing Civil Justice: Commercial Arbitration and
the Civil Justice System, in: Kansas Journal of Law & Public Policy, 9,
2000, p. 582.

21 Drahozal, Ware, op. cit., p. 451.
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great majority of companies is still reactive and tends
to rely on ad hoc approaches to the dispute resolution.
Therefore, they do not consider arbitration as a part of
a systematic approach to conflict management and set-
tling disputes pursuant to clearly defined business goals
and priorities. Arbitration is embraced momentarily
(there is almost no planning for dispute resolution in
material contracts)? and basically by larger companies,
particularly those operating internationally.

With respect to matters that are referred to arbitration,
the great numbers of them are referred to seats abroad,
predominantly Paris, London, Vienna and Geneva.”®
In one part, this situation is reminiscent implication
of the fact that the PCA has only had competence to
resolve disputes with international elements from 1993,
thus resulting with the perception of larger Macedonian
companies (that have been working on the global mar-
ket and are willing to conclude arbitration agreements)
that arbitration should be conducted abroad, since back
in the days it was the only viable option to arbitrate dis-
putes arising from international trade.

However, it is also true that Macedonian companies’
choice of arbitration institutions and venues generally
reflects the position that Macedonian business enter-
prises have in the negotiation process. Namely, it has
already been stated in arbitration literature that:

“(t)he dispute resolution mechanism that a party
can realistically obtain in a particular transaction
often depends upon its own negotiating strength
and on its counter-party’s interests. Like other
contracting terms, the dispute resolution clause is
a product of bargaining, compromise and drafting
ability”?

22 On the necessity of planning for dispute resolution in international
contracts see Born, G.: International Arbitration and Forum Selection
Agreements: Drafting and Enforcing, third edition, Kluwer Law Inter-
national, 2010, p. 13-15. See also Stipanowich, T. J.: Arbitration and
Choice: Taking Charge of the “New Litigation” (Symposium Keynote
Presentation), in: DePaul Business & Commercial Law Journal, Vol. 7,
2009, p. 406 et seq.

23 In the last decade, several Macedonian companies were parties in some
remarkable international arbitration disputes, which offered the Mac-
edonian advocates first-hand experience in high-priced arbitrations.
However, this primarily concerns the advocates or law firms, which
are well connected to the network of international law firms. Still, the
number of advocates that are practicing arbitration is rather low.

24 Born, 2010, op. cit., p. 13.

Taking into account the two generally recognized
types of negotiation — interest-based negotiation and
position-based negotiation — and bringing them in
the context of drafting the dispute resolution clause
in international contracts where Macedonian compa-
nies are parties, we can conclude that position-based
negotiation is prevailing. In this type of negotiation,
the counter-parties are usually not willing to consid-
er the Macedonian companies™ interests or consider
them less valuable, which results in taking a position
to protect its interests by imposing the arbitration in
the venue it finds most appropriate.

Moreover, it is also true that when deciding where to
designate the venue of arbitration parties usually have
in mind these two key factors: (1) the venue should be
in a state that is a party to the New York Convention
in order to benefit from the protections of that treaty;
and (2) the venue should be in a jurisdiction that has
a well-developed body of arbitration law, courts experi-
enced with arbitration issues, and a tradition of support-
ing and enforcing international arbitration agreements
and awards. With regard to the second key factor,
doubtlessly Macedonia is not preferred venue of arbitra-
tion, since arbitration issues by Macedonian courts are
still approached with caution, and arbitration practice is
still not well determined and widely accepted.

On the other hand, small and medium-sized compa-
nies are rarely using arbitration. Not only they do not
have a systematic approach for resolving disputes, but
also they almost blind cling to traditional approach
“litigation as usual’, particularly in domestic commer-
cial disputes. This, notwithstanding that the litigation
process often escalates the original conflict, it takes a
long time and a lot of money, the parties’ relationship
deteriorates and none of them are particularly satisfied
with the court judgment.

Of course, the small extent to which arbitration is used
in the context of a systematic approach for resolving
disputes cannot be attributed solely to leading execu-
tives, who are mainly focused on business operations
and strategies. Conversely, the transactional lawyers
are those who negotiate and draft contracts and estab-
lish the template for resolving business conflicts.” The
majority of transactional lawyers have little or no
experience in arbitration, so they usually neglect the

25 Stipanowich, 2009, op. cit., p. 407.



arbitration in a forum clause, or put it by default with-
out full awareness of what is at stake and the inherent
risks.

Itis not far from the truth that the transactional lawyers
indeed are not well informed about arbitration. They
do not sufficiently know neither the peculiar charac-
teristics of arbitration mechanism, nor its advantages
and shortcomings. There is a lack of knowledge or/and
uncertainty regarding many questions of arbitration
process starring from can the dispute be considered
“arbitrable” — to does the arbitral award have binding
effect? Whether or not arbitration would be judicially
reviewed and to what extent is another area of uncer-
tainty for transactional lawyers etc.

Although the decision to include (or not include)
an arbitration clause in a contract is one of the most
far-reaching decisions the transactional lawyers can
make, many contract drafters make this decision with-
out giving consideration it deserves. Some of them, of
course, consult advocates but majority of them just
ignore its drafting. It results with defective or overly
complicated dispute resolution clause or, contrarily,
the lack of one. Perhaps ironically, but it seems that
the state of awareness of transactional lawyers (and
majority of advocates also)* for arbitration matches
that from the middle of the last century, as the Sylvan
Gotshal noted that:

“There was a time when many lawyers, if not most,
were inclined to see in the practice of arbitration a
danger which threatened to rob courts of their own ju-
risdiction, lawyers of their functions and client of their
right to justice”?’

Notwithstanding the serious efforts that have been un-
dertaken in a last several years to promote arbitration in
Macedonia,” having in mind the above-mentioned state

26 See supra note 15.

27 Gotshal, S.: Arbitration and the Lawyer’s Place in the Business Com-
munity, The Business Lawyer Vol. 11, No. 3, April 1956, p. 52.

28 Since 2011, when the new structure of the PCA has been established,
alot of energy and time has been devoted to encourage the use of arbi-
tration in Macedonia, focusing on raising the awareness, understanding
and publicity to the process (forums, seminars and conferences, etc.)
and principally highlighting the advantages of referring to PCA the

commercial disputes where the Macedonian companies are parties of.

of affairs, doubtlessly much still needs to be done in or-
der to develop arbitration culture among businesses.

The first step that has to be made is to learn well the
lesson about the necessity of anticipating disputes in
commercial transactions (both international and do-
mestic) and to plan their resolution and in that context
to find why the arbitration agreement matters.

As an alternative to “litigation as usual’, arbitration re-
quires a significant change of mind set and attitude to-
wards dispute resolution. It is well known that dispute
resolution is a part of every society’s culture, and in
each society, some methods are favoured over others.
As for Macedonian society culture, it seems that many
people criticize arbitration as a big business using pri-
vate judges to reduce the liability and see it as just as
costly and lengthy as litigation.

When it comes to resolution of commercial disputes,
there is no recipe to ensure that arbitration will pro-
duce general satisfaction among all business users, but
still, it is worth to change the business mind set to-
wards arbitration and to try to establish arbitration as
a part of philosophy of doing business. Even with some
apparent disadvantages (for e.g. costs, no meaningful
right of appeal, etc.), as a method of dispute resolution,
arbitration yet offers many important and comprehen-
sible advantages: speed, specialization, the freedom to
choose the number of arbitrators and the language of
the procedure, the opportunity to tailor the procedure
to business goals and priorities, total confidentiality,
and potential to maintain the commercial relations
between the parties throughout and after the process.

Therefore, future activities should be directed towards
highlighting the necessity of legal risk management
and taking pro-active approach on having a system-
atic approach for resolving disputes by businesses in
Macedonia. The PCA will continue its activities to-
wards education on arbitration issues, and simultane-
ously, highlighting the positive examples and success
stories of companies that have decided to use arbitration
before the PCA as a method for resolving their disputes.
We hope that arbitration in Macedonia will be growing
in popularity and dynamism in the years to come.
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Arbitration is a relatively old mechanism of dispute
resolution and as such, it is rooted in different le-
gal systems and in numerous states for a long time.
Nowadays, as far as commercial transactions are con-
cerned, arbitration clauses sit as a contract’s key nego-
tiating point, which consecutively end-up inserted in
both international and domestic contracts. With the
support of national arbitration legislation and inter-
national treaties and conventions relevant to this field,
commercial arbitration has emerged as the preferred
method of dispute resolution.

Although relatively late, nonetheless dynamically,
Kosovo has gathered its efforts towards joining the
international arena of the ever-growing preference for
out-of-court dispute resolution of commercial dis-
putes. While still being considered as a novelty within
the rule of law and the justice system in the country,
commercial arbitration continues to take shape. The
possibility of arbitrating commercial disputes and
the conduct of arbitral proceedings is granted by the
Arbitration Law of 2007.! The law extends the bound-
aries of arbitrability to all “civil judicial and econom-
ic-judicial matters’? unless specifically prohibited by

1 Arbitration Law, Jan. 26, 2007, No.02/L-75 (Kosovo), hereinafter
Kosovo Arbitration Law.

2 Kosovo Arbitration Law, Art. 5 para 2.

law. The now almost a decade old piece of legislation,
has been put into practice only in the late 2011, when,
through the establishment of two arbitral centers, in-
stitutional arbitration became available to businesses.
Nevertheless, courts have not yet had the chance to
decide on a setting aside request, due to matters of
arbitrability — while Jex arbitri has served only to the
extent of proper conduct of arbitral proceedings.

One can safely claim that the development of arbi-
tration in Kosovo, in its many dimensions, has been
happening solely for the last five years. The efforts have
been supported and welcomed by foreign investors,
in particular by foreign companies established in the
country. This is most likely because these parties have
traditionally rejected the option of litigation through
the criticized national court system, by aiming to cir-
cumvent undergoing possible inefliciencies that might
emerge. According to the current institutional case-
load, around 80% of cases include a foreign company
established in Kosovo.

Considering that arbitration, as a form of private jus-
tice, did not present a priority for the state, advocacy
efforts have been the main objective and the burden
on arbitral institutions. The two existing arbitral insti-
tutions have been established in 2011. The Arbitration
Center operates within the American Chamber of



Commerce in Kosovo, and the Permanent Tribunal
of Arbitration operates within the Kosovo Chamber
of Commerce.? Both institutions have pledged to pro-
vide premier arbitration services to parties interested
to contract institutional arbitration in Kosovo.

The procedural rules, which for the most part remain
the same for both institutions,* are mainly based on
UNCITRAL Arbitration Rules. In addition to the
creation of a reliable procedural framework as well as
advocacy efforts, AmCham Arbitration Center has
invested in capacity building, this way contributing
to the creation of a pool of arbitration practitioners,
which are supporting this ADR mechanism.

For academic and practical honesty, it must be noted
that, commercial arbitration in Kosovo is still per-
ceived as relatively theoretical, as the domestic business
community remains to acknowledge it as a reliable al-
ternative dispute resolution mechanism. This inevita-
bly brings about the fact that there is not enough court
practice in matters related to arbitration.

Notwithstanding the above, because of the well-es-
tablished arbitration legislation and the pro-arbitra-
tion stance of courts, especially towards recognition
and enforcement of arbitral awards, the country has
the potential of becoming an attractive venue for ar-
bitration proceedings. The paragraphs below provide
an overview of the arbitration legislation, while high-
lighting the role of courts, their stance, and the level of
intervention.

Until the adoption of the Law on Arbitration Law
in 2007, arbitration proceedings were within the
framework of the Law on Contested Procedure. This
separate piece of legislation addresses all stages of ar-
bitration proceedings, including the post-proceeding

3 Although Kosovo Chamber of Commerce had the arbitration com-
ponent even before the 1999, the current setup of the Kosovo Perma-
nent Tribunal of Arbitration has been affected at the same period with
the Arbitration Center at AmCham Kosovo, with the help of United
States Agency for International Development (USAID Kosovo).

4 Arbitration Rules 2011 of the Arbitration Center at AmCham Kosovo,
available at http://www.adr-ks.org/site/shenimet/files/5894/compila-
tion_of_arbitration_rules-1.pdf (30. 8. 2016), and Permanent Tribu-
nal of Arbitration at Kosovo Chamber of Commerce Arbitration Rules
2011, available at http://www.kosovo-arbitration.com/uploads/files/
Arbitration%20Rules%20KCC%20PTA%20June%202011.pdf  (30.
8.2016).

stages of recognition and enforcement of awards.
While Kosovo is soon to start drafting the first civil
code, the working groups have decided to leave the
provisions on arbitration out of the civil code.

The law contains provisions of both international
commercial arbitration and domestic arbitration,
whereby its preamble pleads to abide with and ensure
the uniformity of its provisions with international
general principles of arbitration. The drafters of the
law have taken into consideration a number of al-
ready tested provisions of foreign arbitration legisla-
tion such as those of the German and Austrian acts.
In addition, although with several modifications, the
law also embraced to a large extent the provisions of
the first version of the Model Law on International
Commercial Arbitration,’ as well as included the pro-
visions of the New York Convention on Recognition
and Enforcement of Arbitral Awards.® By embracing
these instruments, the drafters’ intention was to pro-
duce a law, which would contain elements of a modern
and arbitration-friendly act.

The role of courts in principle is relatively limited,
posing no red lights to potentially extensive roles in
arbitral proceedings. As it will be discussed in details
below, the Kosovo Law on Arbitration, similar to the
Slovenian Arbitration Act,” limits the extent of court
intervention in arbitral proceedings, unless such inter-
vention is provided or required by law.® The following
paragraphs offer an overview of the role of courts in
the assessment of jurisdiction, their assistance during
arbitral proceedings including interim measures, as
well as their powers in post-arbitration stage.

First and foremost, this limitation includes the non-in-
tervention rule towards arbitral tribunals executing

S See the original version of the UNCITRAL Model Law, availa-
ble at hetp://wwwauncitral.org/pdf/english/texts/arbitration/ml-
arb/06-54671_Ebook.pdf (30. 8.2016).

6 New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards (1958) available at http://www.newyorkconvention.
org/11165/web/files/original/1/5/15432.pdf (30. 8. 2016).

7 Slovenian Arbitration Act, adopted on Apr. 25, 2008 and published
May 9, 2008 (Slovenia), Art. 8.

8 Kosovo Arbitration Law, Art. 3.
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Local courts, to date,
although faced only with
a moderate number of
cases, have followed the
pro-arbitration trend

their right of competence-competence’® In substantive
claims before local courts, the respondent bears the
burden of proving the existence of the arbitration

. ! , . ) .
agreement in seeking court’s declaration of inadmissi-
bility."?

Local courts, to date, although faced only with a mod-
erate number of cases, have followed the pro-arbitra-
tion trend. In a rather interesting case of 2011," first
instance court assessed the existence of court’s juris-
diction. In this case, claimant appealed the decision of
inadmissibility of the first instance court, a decision,
which was based on the already existing arbitration
clause within a FIDIC contract. Further, the second
instance court continued the proceedings whereby it
upheld the decision. As the procedure continued, the
Supreme Court later on approved the decision of the
second instance court. The case above is the only in-
stance where the parties undertook to appeal the deci-
sion on inadmissibility all the way up to the Supreme
Court.

Another instance of court interventions or rather re-
ferred to, as requests for court assistance are issuance
of interim measures. Courts and arbitral tribunals have
competing powers in issuing interim measures. These
measures may be issued by local courts regardless of
the status of arbitral proceedings, under the condition
that the requesting party proves that it may suffer im-
mediate or irreparable damage or loss, if such measure
is not granted.'” The power of arbitral tribunal to order
these measures may be excluded, as it is under the par-
ties’ discretion.'® At the request of a party, courts may
allow the enforcement of an interim measure, unless
the party has not sought an interim measure before the
court." As previously stated, the law is based on the
first version of the Model Law, thereby not reflecting
the updated provisions regarding interim measures as
contained in the 2006 version of the Model Law."

9 Ibid,, Art. 14, para 1.

10 Ibid., Art. 7.

11 District Economic Court, Decision No. IV.C 164/11.

12 Kosovo Arbitration Law, Art. 8.

13 Kosovo Arbitration Law, Art. 15, para 1.

14 Ibid., Art. 15, para 2.

15 UNCITRAL Model Law, as amended 2006, Chapter IV(A), provi-

sions on interim measures and preliminary orders.

In terms of the role of courts towards the composition
of the arbitral tribunals, an important function con-
sists of their role as an appointing authority, although
the most likely situations to give rise to this default
provision are ad hoc arbitrations. Such role becomes
relevant only in circumstances where “a party fails to
appoint the arbitrator within thirty days of the receipt
of arequest to do so, or if the two appointed arbitrators
fail to agree on the third arbitrator within thirty days
of their appointment. In such instances the relevant
appointment shall be made by the Court upon the re-
quest of a party”'® In this specific matter, just as in all
related court actions, the law refers to the jurisdiction
of the Economic Court. In this regard, it must be not-
ed that the court structure in Kosovo has undergone
through a complete restructuring in 2012, whereas the
economic court has ceased to exist. The competences
of the Economic Court have been taken over by the
Commercial Department, which operates within the
Basic Court of Pristina. The Law on Courts'” has in-
troduced a centralized jurisdiction of the latter, with
regards to the entire territory of Kosovo. To date, the
provision of the court acting as an appointing author-
ity has not yet been tested. However, it can be safely
assumed that the function of the appointing authority
is not given to the full competent court, but rather to
the president of the Commercial Department within
the Basic Court in Pristina.

In addition to the above, the role of the local court in
an arbitrator’s challenge procedure is almost identical
to the relevant provisions of the Slovenian Arbitration
Act, with one distinction. A party may request to over-
turn the decision of the arbitral tribunal on rejection
of the challenge before the local court, within 15 days
after the receipt of the notification,'® as opposed to the
Slovenian Arbitration Act, which sets double the peri-
od, namely a 30-day timeframe."”

Another momentum of court assistance during arbi-
tral proceedings arises on the occasion of difficulties
in gathering or obtaining evidences. In these scenarios,
both the arbitral tribunal and the parties to the arbitral
proceedings following approval of the arbitral tribunal

16 Kosovo Arbitration Law, Art. 9, para 4.

17 Kosovo Law on Courts, July 22,2010, No. 03/L-199.
18 Kosovo Arbitration Law, Art. 11, para 4.

19 Slovenia Arbitration Law, Art. 16, para 3.



may address the local court for assistance pursuant to
collection of evidence rules.?’

Apart from the role of the courts during the conduct
of arbitral proceedings, such role becomes of extreme
importance in the enforcement and setting aside pro-
ceedings. Due to the debatable statechood status in the
international community, Kosovo is not yet eligible
to become a contracting state to the Convention on
Recognition and Enforcement of Foreign Arbitral
Awards (the New York Convention). This status guo is
ambiguous, whereby it continues to be debated and is
perceived so as to introduce legal obstacles to the rec-
ognition and enforcement of the arbitration awards
rendered in Kosovo. A comparative study conducted
in 2016 discussed, from a practical viewpoint, the
fact whether the absence of Kosovo to the New York
Convention signatory list presents a tangible problem
for choosing the country as a seat of arbitration.* The
study analyzes the relevant legislation of thirteen states
(twelve of them being EU member states). It concludes
that the answer is not a yes-no answer, considering that
countries address the recognition and enforcement
of non-convention awards differently. Nevertheless,
the author states that the “signatories that apply the
reciprocity reservation, offer a parallel legal regimen
for recognition and enforcement of non-convention
awards within their respective national legislation.
For countries applying an opt-out of such reciprocity
thereof, the convention is applicable to the Kosovo
made awards equally to other foreign arbitral awards.
In consideration of the above options, the idea of ar-
bitrating in Kosovo should not be perceived wrongly,
therefore, as uncertain with regards to enforcement
of arbitral awards abroad. This being accurate for the
main Kosovo trading partners, at the very least.”

Thus, in business transactions between Kosovo and
Slovenia, in theory, there seems to be no risk related
to recognition and enforcement of Kosovo made
awards in Slovenia. As of 2008, Slovenia withdrew
the reciprocity clause reservation. The Slovenian

20 Kosovo Arbitration Law, Art. 28, para 1.

21 See generally Gojani, Anjezé: Recognition and Enforcement of Kosovo
made Arbitral Awards in New York Convention countries: A Compar-
ative Study, Journal of Alternative Dispute Resolution in Kosovo (June

2016), Vol. IL. pp. 68-83.

22 Gojani, A.: Recognition and Enforcement of Kosovo made Arbitral
Awards in New York Convention countries: A Comparative Study,
Journal of Alternative Dispute Resolution in Kosovo (June 2016), Vol.

11 p. 83.

Arbitration Act makes direct reference to the New
York Convention for the purposes of recognition and
enforcement of arbitral awards.?> However, because
Slovenia opted out of reciprocity, the provisions on
recognition and enforcement apply equally to all for-
eign arbitral awards, regardless of their origin.**

Kosovo Arbitration Law does not provide a definition
of foreign arbitral awards, while each award made
outside the territory of Kosovo is considered as a for-
eign arbitral award. According to the law, Kosovo
courts shall recognize arbitral awards made outside of
Kosovo as effective and enforce them if such awards
are recognized and are published as enforced, accord-
ing to requirements of the law.* In this regard, Kosovo
has provided assurance to recognition of all foreign
arbitral awards, to the extent of them being considered
as a de facto reciprocity clause.”” To this end, any foreign
award, including Slovenian made arbitral awards, will
be recognized and enforced provided the grounds for
dismissal are not satisfied.?

The party in possession of an arbitration award and
secking its enforcement thereof shall file the request
for recognition and enforcement before the com-
petent court, namely the Commercial Department
within Pristina Basic Court. In the similar, if not ex-
act language with the requirements of the New York
Convention®, the party shall be able to present to the
court the authenticated original award (or a duly cer-
tified copy), the original arbitration agreement (or a
duly certified copy) and should the language of either
of the above not be in an official language of Kosovo,
a translation thereof. Similar to the approach taken
on the so-to-say technical requirements, paragraph 4
of Article 39 is a copy of Article V of the New York
Convention.

23 Slovenian Arbitration Act (2008), Art. 42 para 2.

24 See generally Gali¢, A.: Recognition and Enforcement of Domestic and
Foreign Arbitral Awards in Slovenia, Zbornik znanstvenih razprav —
LXXIIL letnik, 2013, pp. 131-134, available at http://www.pfuni-lj.
si/media/04.galic.sum.eng_2013.pdf (30. 8.2016).

25 Kosovo Arbitration Law, Art. 39.
26 1Ibid.

27 Ibid. at 21.

28 Ibid. at 22.

29 New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards, Art. IV.
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international community,
Kosovo is not yet eligible
to become a contracting
state to the Convention
on Recognition and
Enforcement of Foreign
Arbitral Awards (the New
York Convention).

This status quo is
ambiguous, whereby it
continues to be debated
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Due to the fact that commercial arbitration is a new
component of the legal industry in Kosovo and yet not
entirely tested in practice, the foreign legal and busi-
ness community sometimes perceives it as a road less
travelled. However, for as much as ticking the boxes of
an arbitration-friendly forum is a necessity, the coun-
try has done so. The arbitration law does not extend the
role of courts further than the already reliable foreign
arbitral acts, whereas through the one sided adoption
of the New York Convention, the arbitral awards ren-
dered abroad are recognized and enforced in Kosovo,
undergoing the requirements of the convention. With
the above continuously being applied in practice, busi-
nesses in central and southeastern Europe have been
provided with a new forum for dispute resolution.
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When a traditional arbitral award is rendered, the los-
ing party shall comply with the outcome of the award
voluntarily, otherwise, the winning party has the right
to resort to a national court in the country in which the
losing party has assets in order to recognise and enforce
the award against the losing party under the New York
Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 1958 (‘the NYC’), as
well as under pertinent national laws. In the case of
an e-arbitral award, the questions that might be raised
regarding (A) whether a national court will accept an
action made by the winning party for the recognition
and enforcement of an online arbitral award (‘e-arbi-
tral award’) arising out of cross-border e-commerce
disputes, (B) what is the legal basis on which the court
will rely for the enforcement of such an award. (C) will
the court enforce online arbitration agreements (‘e-ar-
bitration agreements’) in the same manner and to the
same effect as traditional arbitration agreements, and
(D) what is the legal basis on which the court will rely
for such enforcement.

*  The author is grateful to Prof. Dr. Tibor Virady, and to Prof. Dr. Mark-
us Petsche. He is also grateful to Peter Riznik, attorney-at-law (Slove-
nia), and to Luisa B. A. Quintdo, attorney-at-law (Brazil) for their kind
assistance.
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In this article, I will deal with the judicial enforcement
of e-arbitral awards, and also with the enforcement of
e-arbitration agreements, focusing on how national
courts apply the provisions of the NYC when dealing
with the enforcement of both e-arbitral awards and
e-arbitration agreements.

Arbitral awards arising out of business-to-consumer
(‘B2C’) contracts are excluded from the scope of the
NYC on the grounds that the convention is mainly ap-
plicable to disputes between businesses. According to
some commentators, one of the central purposes of the
commercial reservation contained in Article I (3) of
the NYC was to prevent the mandatory enforcement
of pre-dispute arbitration clauses when one of the par-
ties is a consumer.! However, not all of the states that
have adopted the NYC have made this commercial
reservation.” In addition, arbitration as a technique
for solving disputes is not deemed the first choice
in both traditional B2C contracts or in online B2C

1 See Keran, S., Joseph, M.: Online Arbitration of Cross-Border, Busi-
ness to Consumer Disputes, University of Miami Law Review, Vol.
56/2002, pp. 9. The authors referred to Morrison & Foerster, “Legal
Obstacles to ADR in European Business-to-Consumer Electronic
Commerce”, which was available as from March 1, 2012 at http://
www.kuner.com/data/pay/adr.pdf (27. 8. 2016).

2 On the list of countries, which made the commercial reservation, see

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NY-
Convention_status.html (27. 8.2016).
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contracts in most jurisdictions. This is attributed to the
imbalance power between the contracting parties in
such contracts, and also because of public policy con-
siderations. That is, a pre-dispute arbitration clause in
B2C contracts is often included in the main contract,
and also concluded before the dispute arises where the
consumer in most cases cannot negotiate such unfair
terms. On this matter, the EU Directive No. 2013/11/
EU on Alternative Dispute Resolution for Consumer
Disputes restricts consumers’ ability to waive their
rights to resort to courts, rather, the above Directive
provides in Article 10 (1) that any agreement between
a consumer and a trader to submit a complaint to
ADR and waive the right to go to court is not binding
on the consumer if it was concluded before the dispute
arose, and if it has the effect of depriving the consumer
of his right to bring an action before the courts for the
settlement of the dispute.® In the United States, how-
ever, arbitral awards rendered out of B2C disputes can
be recognised and enforced in the same manner and to
the same effect as arbitral awards rendered out of busi-
ness-to- business (‘B2B’) disputes under the Federal
Arbitration Act (hereafter “the FAA”).*

Finally, this article shall exclude the enforcement of
e-arbitral awards based on self-enforcement mecha-
nisms such as the enforcement made by means of tech-
nological code widely used in the context of ICANN’s
UDRP that is because the decisions made by ICANN’s
UDRRP are not enforceable in national courts.?

As a general rule, cross-border e-arbitral awards may
be recognised and enforced in the same manner and to
the same effect as traditional arbitral awards because
no specific rules governing recognition and enforce-
ment of online arbitral awards have been promulgated
yet. On that basis, the winning party may rely on the
NYC when making an application in a national court
secking recognition and enforcement of an e-award, as

3 http://eur-lex.curopa.cu/legal-content/en/TXT/?uri=CELEX-
:32013L0011 (29. 8. 2016).

4 See Amy, J. S.: American Exceptionalism in Consumer Contracts,
Loyola University Chicago International Law Review, Vol. 10, Issue
1/2012, pp. 81-103.

5  On self-enforcement and UDRP procedure, see Kaufmann-Kohler, G.
and Schultz, T.: Online Dispute Resolution: Challenges for Contempo-
rary Justice, Kluwer Law International, Netherlands. 2004, pp. 222-223.

we will see in detail below. Of course, the winning par-
ty may also rely on national laws of arbitration in the
country of enforcement as the more-favourable-right
provision of Article VII of the NYC. Apart from that,
the winning party may rely on national laws regulating
e-commerce transactions based on the above provision.
These may include, inter alia, national laws on e-com-
merce, national laws on e-signatures, and national laws
on e-communications and e-commerce transactions.

As a precondition for the enforcement of an e-arbitral
award, a national court must first examine the validi-
ty of an e-arbitration agreement, either as to form or
as to substance. That is because invalidity of an arbi-
tration agreement may be used as one of the grounds
for refusing recognition and enforcement pursuant
to Article V (1) (a) of the NYC. Of course, a nation-
al court can exercise a discretionary power on ruling
whether exchange of letters or telegrams of Article IT
(2) of the NYC includes e-communications, as we will
see below.”

Unlike the NYC, the UNCITRAL Model Law on
International Commercial Arbitration as amended in
2006 includes liberal provisions relating to arbitration
agreements concluded online. This would certainly
assist the winning party, especially if the enforcing
country is a Model Law country. In Article 7 (4), en-
titled Definition and Form of Arbitration Agreement,
the Model Law clearly indicates that the requirement
that an arbitration agreement be in writing is met
by an electronic communication if the information
contained therein is accessible so as to be useable for
subsequent reference. The same article further defines
“electronic communication” as any communication
that the parties make by means of data messages. A
“data message” means information generated, sent,
received or stored by electronic, magnetic, optical or
similar means, including, but not limited to, electronic
data interchange (EDI), electronic mail, telegram, tel-
ex or telecopy.®

6 The enforcement of foreign arbitral awards is easier at the internation-
al level than the enforcement of foreign courts’ judgments because no
international convention regulating the enforcement of foreign courts’
judgments has been promulgated yet.

7 Seeinfrafn.35, and fn. 36.

See http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07
-86998_Ebook.pdf (27. 8.2016).



Once an application for recognition and enforcement
of an award is made before a national court, the court
shall begin a review process of that award based on
the provisions of the NYC, as well as based on any
other related provisions, as stated above. In doing so,
the court often reviews the procedural aspects of an
arbitral award since the grounds for refusing recogni-
tion and enforcement of an award are procedural in
nature, and no review — as a general prohibition — on
the merits is available in enforcement proceedings.’
Nevertheless, a national court may review the merits
of the case, as an exception to the general prohibition,
when it finds that such review is necessary for the ver-
ification of the grounds for the refusal of recognition
and enforcement, especially in case of allegations per-
taining to the public policy ground, which is deemed
— to some extent — a substantive ground.

To conclude, the NYC givesa national court the right to
ascertain whether an arbitral award meets the require-
ments for enforcement before enforcing it in its own
territory. Additionally, national arbitration laws grant
courts the right to review the arbitral award in order to
ensure that it meets the requirements for enforcement.
Such judicial review differs from state to state and even
from one court to another within the same state. For
a more liberal judicial review of e-awards, a national
court may consider, aside from the provisions of the
NYC and national laws of arbitration, the Model Law
on International Commercial Arbitration as amend-
ed in 2006, national laws regulating e-commerce,
including those relating to e-signature and e-commu-
nications, international conventions, and model laws
regulating e-commerce and e-signatures.

In the following paragraphs, I shall deal with the

enforcement of cross-border e-arbitral awards and

9 This doctrine, prohibition of the review of the arbitral award on the
merits, is widely recognised in both common law and civil law coun-
tries. In the United States, for example, Section 10 of chapter 1 of the
FAA that relates to the grounds for vacating of an arbitral award does
not provide for such review. In the United Kingdom, the 1996 Act al-
lows parties to agree to review an arbitral award for legal errors. Under
Section 69(1), a party to arbitral proceedings may (upon notice to the
other parties and to the tribunal) appeal to the court on a question of
law arising out of an award made in the proceedings. In France, Article
1520 of the NCCP does not provide for such review, and the review
of an award never concerns errors made by the arbitrator or the arbi-
trator’s possibly erroneous interpretation of law. For practical examples
on this doctrine from the above jurisdictions see Amro, L: Recognition
and Enforcement of Foreign Arbitral Awards in Theory and in Prac-
tice: A Comparative Study in Common Law and Civil Law Countries,

Cambridge Scholars Publishing, United Kingdom. 2014, pp. 136-138.

e-arbitration agreements under the NYC, which has
been described by some commentators as the main
pillar in the edifice of international commercial arbi-
tration.

Dealing with e-arbitration will not be fruitful if an
arbitral award cannot be enforced under the NYC
as international legal mechanism governing recogni-
tion and enforcement of foreign arbitral awards. The
question that will always be raised by commentators
is whether an e-arbitral award made and signed elec-
tronically meets the conditions for the enforcement
set out in the NYC, especially under articles Il and V
(1) (e), which state that only binding arbitral awards
can be recognised and enforced in national courts of
the Contracting States. Apart from that, Article IV of
the NYC that deals with the formality issues may raise
many questions when online awards are at issue, as we
will note below.

To answer the above question, it should be referred
first to Article III of the NYC, which provides that:
“Each Contracting State shall recognise arbitral
awards as binding [...]”. Moreover, this article requires
the Contracting State to enforce the arbitral awards in
accordance with the rules of procedure of the territory
where the award is relied upon, under the conditions
laid down in the following articles. On the one hand,
this article reflects the diversity of legislations in the
Contracting States. On the other hand, this article
represents the disparity of the procedural application
of the NYC inside the Contracting States.'’ This pro-
vision may constitute a supportive provision in favour
of recognition and enforcement of e-arbitral awards in
national courts of the NYC’s states, especially in those
countries whose laws regulate the matters pertaining
to e-documents, including e-arbitration agreements
and e-arbitral awards, liberally. In particular, a national
law of arbitration in each Contracting State regulates
the procedures governing recognition and enforce-
ment of foreign awards. This kind of liberty granted by
the NYC to the Contracting States is known as “The

10 The non-unification of the procedural application of the NYC forms
an obstacle for the winning party seeking recognition and enforcement
of a foreign award in different Contracting States, especially if the state
restricts the foreign investment based on the doctrine of state sover-
eignty.
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principle of procedural liberty”!! This procedural lib-

erty differs from one state to another as follows:

+ In some countries, recognition and enforcement of
a foreign award is regulated by specific rules enact-

ed for this purpose.

+ When the state has no specific rules of procedure,
the same rules applicable to the enforcement of the
domestic awards might be considered."

+ Through the same rules of procedure applicable
to the enforcement of courts’ judgments as in

England.”

Opverall, each state is free to determine the proce-
dural provisions for recognition and enforcement
of cross-border (foreign) arbitral awards in its own
territory. However, it does not necessarily mean that
the applicable procedures for the recognition and en-
forcement of foreign awards shall be the same as those
applicable to the enforcement of domestic awards.*

Also, in order find an answer to the above question,
I must refer to Article VII of the NYC, which reads:

“The provisions of the present Convention shall not
affect the validity of multilateral or bilateral agree-
ments concerning the recognition and enforcement
of arbitral awards entered into by the Contracting
States nor deprive any interested party of any right he
may have to avail himself of an arbitral award in the
manner and to the extent allowed by the law or the
treaties of the country where such award is sought to

be relied upon.”

The above article requires the competent court to
apply the more-favourable-right provision in regards

11 In some civil countries, including France and Germany, the Code of
Civil Procedure regulates the process of recognition and enforcement
of foreign awards.

12 In some Contracting States, the rules of procedure for the enforcement
of a foreign arbitral award differ from those applicable to domestic
awards.

13 Regarding this issue see Goldman / Gaillard / Fouchard on Internation-
al Commercial Arbitration, Kluwer Law International, The Hague/

Boston/London.1999, pp. 968.

14 For a comparison between the enforcement of domestic awards and the
recognition and enforcement of foreign awards see Lew, J. D. M., Mis-
telis, L. A., Kroll, S. M.: Comparative International Commercial Ar-
bitration, Kluwer Law International, The Hague/London/New York.
2003, pp. 691-693.

to recognition and enforcement of foreign arbitral
awards. The more-favourable-right provision includes
the provisions of the law of the country of enforce-
ment, or any other multilateral or bilateral treaties
that have been signed or ratified by the enforcing state,
including the NYC. The more-favourable-right pro-
vision might also be applicable to the enforcement of
foreign arbitration agreements, as we will see below. In
that, the UNCITRAL recommends that article VII,
Paragraph 1, of the NYC should be applied to allow
any interested party to avail itself of rights it may have,
under the law or treaties of the country where an arbi-
tration agreement is sought to be relied upon, to seeck
the validity of such an arbitration agreement."” In prac-
tice, the competent courts of the NYC Contracting
States permit the enforcement of foreign awards based
on Article VII of the NYC if such enforcement is
permitted under the domestic law of the country of
enforcement.'® Consequently, the courts preserve the
party seeking enforcement of an arbitral award all the
rights under the domestic law of the country of en-
forcement.!”

Based on the above analysis, online arbitral awards
rendered and signed electronically can be recognised
and enforced in national courts under the NYC, par-
ticularly based on the principle of procedural liberty
contained in Article III, and also based on the more
favourable-right-provision contained in Article VII of
the NYC. In other words, the winning party in the on-
line arbitration may rely either on international con-
ventions or on national laws of the country in which
recognition and enforcement is sought as long as a
national law deals with the formality issues contained
in Article IV of the NYC, and with the issues relating
to e-commerce and e-documents liberally. However,
it is desirable that the party seeking recognition and
enforcement of an e-arbitral award provides the court
in the enforcing county a printed copy of an arbitral
award signed by the arbitrator(s) to ensure that it will
not be denied enforceability.

15 See “Recommendation regarding the Interpretation of Article II, Para-
graph 2, and Article VII, Paragraph 1, of the Convention on the Rec-
ognition and Enforcement of Foreign Arbitral Awards”, adopted by
the United Nations Commission on International Trade Law on 7 July
2006 at its thirty-ninth session”, searchable at http://www.uncitral.org
(27.8.2016).

16 See Sampliner, G.: Enforcement of Nullified Foreign Arbitral Awards,
Journal of International Arbitration, Vol. 14, No 3/1997, pp. 142.

17 See Leahy, E.R., Bianchi, C. J.: The Changing Face of International Arbi-
tration, Journal of International Arbitration, Vol.17, No 4/ 2000, pp. 32.



To give an example of national laws, the party secking
the enforcement of an arbitral award in Germany must
produce only the award or a certified copy of it accord-
ing to Section 1064 (3) ZPO. That is, the German
Arbitration Law contained in the ZPO does not re-
quire providing a copy of an arbitration agreement,'®
while the NYC requires in Article IV the party secking
recognition and enforcement to provide the original
arbitration agreement, or a duly certified copy of it.
German courts deal in a liberal manner with the for-
malities required for recognition and enforcement of
an arbitral award based on the above Section of ZPO.
In this, German courts rely on Section 1064 (1) and
(3) ZPO as a more-favourable-right provision, which
allows the party seeking recognition and enforcement
in Germany to supply only the original arbitral award
or a certified copy thereof. To put this into a practi-
cal context, the Munich Court of Appeal decided in
a decision dated 23 February 2007 to enforce an ar-
bitral award based on the less strict requirement of
the German law, rather than Article IV of the NYC,
holding:

“The request for enforcement is admissible ... to the
extent that Art. IV Convention requires further doc-
uments and a translation and sets requirements for
their form, and those requirements are not contained
in Sect. 1064 (1) and (3) ZPO, the more-favoura-
ble-right principle applies pursuant to Art. VII (1)
Convention. German law, which is more favourable
to recognition, mandates, also for foreign arbitral
awards, that only the original arbitral award or a
certified copy thereof be submitted... the claimant has
met these requirements, since it supplied a copy of the
arbitral award of 26 June 2006, certified by a notary
public™”

A national law may impliedly allow, in some circum-
stances, the recognition and enforcement of an award
rendered in an electronic form. Some national laws
have broadened the concept of an arbitral award, in-
cluding the English Arbitration Act of 1996 and the
Swiss Code on Private International Law. According
to Section 52 of the English Arbitration Act and
to Article 189 (1) of the Swiss Code on Private

18 ZPO, §1064 (1). This paragraph is similar to Art. 35(2) of the Model
Law of 1985.

19 On this decision see http://www.dis-arb.de (27. 8. 2016), cited in YB,
Vol. XXXII1-2008 (Germany, no. 111), pp. 521-522.

International Law, parties are free to agree on the
form of an award. This means that both the English
Arbitration Act and the Swiss Code on Private
International Law do not require an award to be in a
specific form. Consequently, an e-arbitral award shall
be recognised and enforced in both jurisdictions in
the same manner and to the same effect as a tradition-
al award, noting that the NYC does not deal directly
with the form of an arbitral award. However, it is de-
sirable that arbitrators issue a hard copy of an e-award
in order to meet the formality requirements of Article
IV of the NYC, especially in those countries whose
national arbitration laws require that an arbitral award
be in writing and signed by the arbitrators. On this
matter, some commentators suggest, if in some states
of the USA or countries the enforcement of an arbitra-
tion award depends upon a court’s review of the arbi-
tration proceeding and a stamp of approval over fun-
damental procedural rights, then extreme care must be
taken to draft the arbitration agreement clearly, follow
the terms of the agreement, and do whatever is pos-
sible to record all transactions in getting to and pre-
senting in front of the arbitrators. All computer-based
correspondence or conferencing should, to the extent
possible, be recorded in hard copy.”

Besides this, the winning party may rely on national
laws regulating e-commerce transactions, including
those relating to e-signature, based on the wording of
Article VII of the NYC. That is, an e-signature of the
arbitral award shall have the same legal validity as a
handwritten signature in enforcement proceedings. To
give an example of such validity from a common law
country, the Electronic Communication Act of 2000
in England provides in Section 7 (1) of Part II, entitled
“Facilitation of electronic commerce, data storage, etc.”:

“In any legal proceedings: (a) an electronic signature
incorporated into or logically associated with a par-
ticular electronic communication or particular elec-
tronic data, and (b) the certification by any person of
such a signature, shall each be admissible in evidence
in relation to any question as to the authenticity of
the communication or data or as to the integrity of the
communication or data.

20 See Berlin, C.: Online Arbitration for Online Coverage Disputes: Ar-
bitrating a Coverage Dispute over the Internet, Journal of Insurance
Coverage, Vol. 5, Issue 1/2002, p. 57.
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(2) For the purposes of this section an electronic sig-
nature is so much of anything in electronic form as:
(a) is incorporated into or otherwise logically associ-
ated with any electronic communication or electronic
data; and (b) purports to be so incorporated or asso-
ciated for the purpose of being used in establishing the
authenticity of the communication or data, the integ-
rity of the communication or data, or both.

(3) For the purposes of this section an electronic signa-
ture incorporated into or associated with a particular
electronic communication or particular electronic
data is certified by any person if that person (whether
before or after the making of the communication) has
made a statement confirming that: (a) the signature
(b) a means of producing, communicating or verify-
ing the signature, or (c) a procedure applied to the sig-
nature is (either alone or in combination with other
factors) a valid means of establishing the authenticity
of the communication or data, the integrity of the
commaunication or data, or both.”!

To give another example from a civil law country, the
Law on E-Signature in Germany has recognised in
Article 23 the validity of a foreign e-signature although
the same article distinguishes between electronic sig-
natures originating in EU member states or states of
the European Free Trade Association (EFTA), and
electronic signatures originating in third countries.”

As such, an e-arbitral award might be deemed original
as stipulated under the NYC in some jurisdictions, and
an e-signature may suffice for the purposes of authen-
ticity requirement as equivalent to handwritten signa-
ture, which is deemed a precondition for recognition
and enforcement of an arbitration agreement and an
arbitral award under the NYC. This means that the tra-
ditional handwritten signature is replaced by an elec-
tronic signature “a signature certificate”, which can be
obtained online from any electronic signature provider,
also known as “certification service provider”

21 On this Section, see http://www.legislation.gov.uk/ukpga/2000/7/
part/I1 (27.8.2016).

22 See Bierekoven, C., Bazin, P., Kozlowski, K.: Electronic Signatures in
Germany, French and Polish Law Perspective, Digital Evidence and
Electronic Signature Law Review, pp. 7-13, available at: http://sas-
space.sas.ac.uk/5381/1/1719-2303-1-SM.pdf (27. 8. 2016).

23 To give an example on accredited certification service providers:
The Deutsche Post (German Post) is deemed a certification ser-
vice provider where interested users who must be also the domain
owner, including companies and individuals, can apply online for

This kind of certificate provides secure web commu-
nications and increased trust for users involved in
e-commerce transactions since it helps arbitrators
and parties to ascertain that the signature originates
from the party which uses it. Otherwise, arbitrators
may sign a printed copy of an e-award at the place
of arbitration that has been determined according to
the parties’ agreement, and post it to the parties and
to the online arbitration institution, under its own
rules by which the e-arbitration agreement has been
concluded, the e-arbitral process has been conducted,
and the e-award has been rendered, if institutional
e-arbitration is applicable. Most common law and civil
law countries including, but not limited to, the USA,
the UK, France and Germany have enacted laws that
regulate the use of e-signatures in e-commerce transac-
tions. In these countries, e-signatures of the arbitrators
on an arbitral award, and those of the parties, may be
admissible and have the same evidential value as hand-
written signatures as prima facie evidence in national
courts. In very few countries, however, there are some
challenges facing the use e-signatures in cross-border
commercial arbitration such as business and techno-
logical challenges, aside from challenges that relate to
the use of an e-signature as evidence in national courts
in these countries.

Finally, and maybe most importantly, some national
laws, especially in civil law countries, allow filing of
cases, submission of documents, and production of
evidence through a unified online information sys-
tem. By analogy, this may also be applicable to the
submission of cases pertaining to the enforcement
of cross-border arbitral awards rendered online. For
example, in Brazil, a civil law country, there is an ex-
tensive use of e-procedure under the new code of
civil procedure as amended in 2015, which includes

obtaining a digital signature, available at: http://www.deutsche-
post.de/dpag?tab=18&skin=hi&check=yes&lang=de_EN&xml-
File=link1017535_49490 (28. 8. 2016). To give another example,
AuthentiDate, available at: http://www.exceet-secure-solutions.
de/en/digital-transformation-the-competitive-edge/ (29. 8. 2016),
which offers innovative business process solutions, software and cloud
services using electronic signatures and timestamps for small, medi-
um and large companies nationally and internationally in accordance
with the New Electronic Signature Act of 2001, also known as “The
New Electronic Signature Act-SigG”, and also in accordance with
the Directive of 13 December 1999 on a Community framework for
clectronic signatures, also known as (Directive 1999/93/EC of the
European Parliament and of the Council of 13 December 1999 on a
Community framework for clectronic signatures), see http://merlin.
obs.coe.int/show_iris_link.php?iris_link=2000-1%3A5&id=515
(28.8.2016).



provisions that regulate e-procedures.”* Under Article
228 (2), electronic submissions, briefs, petitions or any
other documents are incorporated in the case files as
soon as they are electronically submitted.” In addi-
tion, the Law No. 11.419 of 2006, which amended the
Brazilian Code of Civil Procedure of 1973, governs
the electronic judicial processes through provisions
that deal, inter alia, with the period of transition to
e-procedures.?® In practice of law, the Superior Court
of Justice (‘STJ’), which exercises an exclusive jurisdic-
tion over the recognition of foreign judgments and
foreign arbitral awards under Article 105 (I) (i) of the
Constitution of Brazil of 2008 as amended in 2014,%
has created a system for electronic filing of lawsuits and
submissions (e-STJ). Through this e-system, Brazilian
lawyers can file lawsuits pertaining to the recognition

24 The Code of Civil Procedure of Brazil is available only in Portuguese,
see htep://www.planalto.gov.br/ccivil_03/_at02015-2018/2015/lei/
113105.htm (28. 8.2016).

25 The provision is available only in Portuguese, translated to English by:
Luisa B. A. Quintio, attorney-at-law, the dispute resolution practice of
Justen, Pereira, Oliveira & Talamini (Brazil).

26 This law is available only in Portuguese, see http://www.planalto.gov.
br/ccivil_03/_At02004-2006/2006/Lei/L11419.hem (28. 8. 2016).
The related provision translated to English by: Luisa B. A. Quintio.
She further added that Sao Paulo State Courts are subject to a specific
set of rules that govern their internal affairs and judicial communica-
tions (NSCGJ). The NSCG]J has specific rules concerning the trans-
mission of information and official communications made electronical-
ly under Section XIII, as well as a whole chapter regarding e-procedure
itself (Chapter XI). However, all the provisions are limited to proceed-
ings conducted at the Sao Paulo State Courts. On the NSCG]J, which is
available only in Portuguese, see
http://www.tjsp.jus.br/Download/ConhecaT JSP/NormasJudiciais/
NSCG]J TomoIDJETachado.pdf (28. 8. 2016).

See  https://www.constituteproject.org/constitution/Brazil_2014.pdf
(28. 8.2016). Although Article 105 (1) (i) of the Constitution does
not expressly indicate the recognition of foreign arbitral awards, some
commentators in Brazil concluded that the STJ has also an exclusive
jurisdiction over the recognition and enforcement of foreign arbitral
awards because arbitral awards are equivalent to court’s judgments
since the enactment of the Brazilian Law of Arbitration of 1996. On
this matter, Cesar Pereira Guimaries states that: “A domestic arbitral
award in Brazil can therefore be enforced before a judicial court with-
out any prior recognition procedure, almost exactly as if it were a court
judgment. A foreign award can also be enforced in the same terms, but
only after it has been recognized by the STJ. The language of the Con-
stitution does not expressly mention arbitral awards as being subject to
recognition by the ST, but the interpretation given to Article 105, I,
“i” of the Constitution encompasses arbitral awards, particularly after
they have been given the status of sezzenga by Law n. 9.307. This matter,
together with numerous other topics of Law n. 9.307, including the
abolition of the double exeguatur, was examined by the STF in the im-
portant leading case SE 5.206 AgR/EP, in which the constitutionality
of Law n. 9.307 was upheld”. See “Recognition of Foreign Judgments
and Awards In Brazil” in Marcal Justen Filho, Cesar Pereira Guimaries,
and Maria Augusta Rost, Brazil Infrastructure Law, Eleven Internation-

al Publishing, The Hague. 2016, pp. 463.
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and enforcement of foreign judgments and foreign
awards electronically.

To give another example, the Code of Civil Procedure
in Greece, as amended in 2015, allows in Article 119
(4)* an electronic filing of applications, documents
and evidence, provided that the document contains an
advanced electronic signature within the meaning of
Article 3 (1) of the Presidential decree of 2001.’ In
addition, the Presidential Decree on Electronic sub-
mission of motions and related documents (evidences
and procedural documents) before the civil courts of
2013, Hlextpovixy xarddeay mpordoewy xar oyeTindy
yypdpwy (amodetxtinady uéswy xau Nadixactixdy ey-
ypdpwy) evimov Twv moltixdy dxactyplev® allows
production of documents, evidence, and e-payments
online. However, this requires, among other condi-
tions and principles, establishing an e-filing system in
both civil courts and bar associations of Greece, using
an advanced e-signature by lawyers, ensuring transpar-
ency, control the correctness of the process and the re-
liability of each individual activity and personal infor-
mation of all interested individuals and organizations
“providers’, ensuring continuity of service by enabling
the processing of the case until the publication of the
decision and the appeal, and finally ensuring technical
support from providers of electronic filing services.*

28 The provision is available only in Greek (author’s translation). The
provision in Greek reads: “4. To Sdypada xabe dpvoews, etvar Suvardy
vo. uToPalhovTon ko pe nhekTpovikd péow, eddoov Gépouy TponyMEVN
nhextpoviki) vToypad, Katd THY Evvoln Tov dpfpov 3 map. 1 Tou .
150/2001 (A 125). Katé tov idto tpémo etvou dvvatd ve vmoBalhovra
KoL ToL emikaAodUEVeL pE TG TpoTaaEls amodetkTikd péoe. To dixdypado
o éxet vmrofbhnBel ue nhextpovikd uéon Bewpetton 6T1 kaTaTébnKe, epdoov
emoTpadel CTOV ATOTTOM )L TOV YYpAdov b TO SIKATTHPLO NAEKTPOVLKY
amddeily, mov Ba dépet mponypévy NhexTpOVIK VTOYPADN, KaTE THY AV
gvvoun kot Bo wepiéyet ke T éxBean katédeane”. On this Code in Greek,
see http://www.dsanet.gr/1024x768.htm (28. 8. 2016).

29 On this presidential decree, which is available only in Greek see
hetp://dide.flo.sch.gr/Plinet/Nomothesia-Internet/PD.150-2001.pdf
(28. 8. 2016). Sce also hteps://www.taxheaven.gr/laws/law/index/
law/470 (28. 8. 2016).

30 The law is available only in Greek (author’s translation). On the provi-
sions of this decree in Greek see http://www.dsanet.gr/Epikairothta/
Nomothesia/pd150.htm (28. 8. 2016). See also https://www.taxheav-
en.gr/laws/law/index/law/549 (28. 8.2016).

31 Ibid.
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National courts in some
common law and civil
law countries, including
Switzerland and Israel,
have decided to enforce
e-arbitration agreements
in the same manner and
to the same effect as
traditional arbitration
agreements

Article IT (2) of the NYC requires that an arbitration
agreement be in writing and signed by the parties. One
may comment on the writing requirement contained
in above article as follows:

“What constitutes a ‘writing . . . signed by the parties’
becomes a valid topic of discussion in the online world.

The ubiquitous ‘I agree’ button is not enough to satisfy

the treaty’s requirements, but will current electronic
signature acts work? Further, is that to which a party

agreed in an online arbitration clause even close to

what took place? This all relates the fourth circle of
basic e-commerce issues: impersonal, distant, linguis-

tically and culturally diverse, unsecure, jurisdiction-

less, and lacking in an absolute set of controlling law.

This fourth circle is the most novel, amorphous, and
dynamic and requires counsel to be familiar enough

with e-commerce issues to anticipate risks.”*

Due to the different judicial interpretations of the
form requirement in the Contracting States’ courts,
the UNCITRAL recommends that the Contracting
States’ courts interpret Article II (2) of the NYC
considering, inter alia, the wide use of electronic
commerce. Specifically, it recommends that Article II,
Paragraph 2, of the NYC be applied recognising that
the circumstances described therein are not exhaus-
tive.* Also, the Model Law on E-Commerce of 1996
adopts abroadened and modern definition of the form
requirement under Article 6 (1), which reads: “Where
the law required information to be in writing, that re-
quirement is met by a data message if the information
contained therein is accessible so as to be usable for sub-
sequent reference”. Additionally, national laws in some
civil law countries, including Germany, Switzerland,
Austria, and Slovenia, have broadened the concept
of an arbitration agreement to include an exchange
of letters (telex, telegram) or other means of telecom-
munications such as facsimile or e-mail “e-arbitration
agreement’. This important development is attributed
to the wide use of e-communications and e-documents
in modern international commercial transactions.>*

32 See Betlin, C,, supra fn. 20, pp. 58.
33 Seesupra fn. 15.

34 Hong-lin, Y., Nasir, M. comment on this development as follows: “Zhe

National courts in some common law and civil law
countries, including Switzerland® and Israel,** have
decided to enforce e-arbitration agreements in the
same manner and to the same effect as traditional ar-
bitration agreements. In addition, e-arbitration agree-
ments may be enforced under the UN Convention
on E-Contracting of 2005 (‘The ECC’) based on the
favourable provision provided by Article VII of the
NYC. The ECC provides new avenues under Article
20 for applying the same Convention to any electron-
ic communications relating to contracts that might
be concluded or enforced under other international
conventions, including the NYC. Article 20 (1) of the
ECC reads:

“The provisions of this Convention apply to the use
of electronic communications in connection with the
formation or performance of a contract to which any
of the following international conventions, to which
a Contracting State to this Convention is or may be-
come a Contracting State, apply: Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards (New York, 10 June 1958

use of traditional paper documents in international trade has been sharply
criticized. ‘Not only do paper documentation and procedures represent as
much as 10 per cent of goods value, they are slow, insecure, complicated
and growing. No one is in a position to ignore the fast development of
cyber-trade, which has generated a large number of electronic contracts
for the purpose of international trade, such as e-bills of lading and elec-
tronic arbitration agreements. Consequently, over the last decade both
international documents and national laws have started to address this
development”. See Can Online Arbitration Exist Within the Traditional
Arbitration Framework?, Journal of International Arbitration, Vol. 20,

No. 5/2003, pp. 459.

35 For example, in a case decided by the Swiss Su