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Osebni jubileji so vedno lepa priloznost, da pocastimo dosezke velikih osebnosti, ki
tako ali drugace zaznamujejo nase Zivljenje in delo. Letos je ta priloznost $e posebej
prijetna, saj petinsedemdeseti rojstni dan praznuje predsednik Stalne arbitraze pri
Gospodarski zbornici Slovenije doc. dr. Konrad Plaustajner. Strnjen poklon letos-
njemu jubilantu je vse prej kot lahko delo za avtorja tega sestavka, saj je poklicna in
zivljenjska pot dr. Plaustajnerja zares izjemna, njegov strokovni opus pa obsezen,
zato naj nama bo opro$éeno, ¢e sva kaj izpustila.

Konrad Plaustajner se je rodil leta 1941 v Celju. Po osnovni $oli in L. visji gimnaziji
v Celju, je $tudiral pravo na Pravni fakulteti Univerze v Ljubljani, kjer je diplomiral
leta 1965. Svojo poklicno pot je zacel na celjskem Komunalnem zavodu za socialno
zavarovanje (1965 - 1967) in jo nadaljeval na Okroznem sodis¢u v Celju (1967 -
1969). V odvetniske vode se je podal leta 1970, sprva kot odvetnik v Zalcu, leta 1973
paje prevzel odvetnisko pisarno dr. Milka Hrasovca in zacel samostojno odvetnisko
pot. Po 36 letih delovanja v Celju, njegova odvetniska pisarna od leta 2007 posluje
v Ljubljani s podruznico v Celju. Poklic odvetnika po 46 letih z veliko zavzetostjo
opravlja $e danes. Kot odvetnik specialist si je z vztrajnim delom v Sloveniji in $irse
prisluzil sloves nesporne strokovne avtoritete na podro¢ju civilnega in gospodar-
skega prava s poudarkom na investicijskem in pogodbenem pravu, tekstih FIDIC
ter pri zastopanju strank pred domadimi in tujimi arbitrazami (AAA New York,
ICC Pariz, Moskovski arbitrazni center, dunajski VIAC, arbitraza v Pragi, Stalna
arbitraza pri GZS).

Z enako vnemo kot opravlja odvetniski poklic se je dr. Plaustajner tudi nenehno
strokovno izobrazeval in izpopolnjeval. Leta 1985 je magistriral na Pravni fakul-
teti Univerze v Ljubljani iz civilnega prava, leto zatem pridobil diplomo GZS in
ljubljanske Pravne Fakultete za podro¢je mednarodnega prava, leta 1990 pa je na
Pravni fakulteti Univerze v Ljubljani doktoriral iz civilnega prava pod mentorstvom
pokojnega prof. dr. Stojana Cigoja in nato prof. dr. Marka Ilesi¢a. V letu 1992 mu
je bil po sklepu Odvetniske zbornice Slovenije priznan status specialista za civilno
in gospodarsko pravo.

Kljub predanosti odvetni$tvu in kopici delovnih zadolZitev, je jubilant ostal vsestran-
sko druzbeno in strokovno aktiven ter prispeval k razvoju slovenskega odvetnistva
in pravnega sistema. Vseskozi je zasedal vidnejse funkcije, tako v Odvetniski zbor-
nici Slovenije (OZS) kot tudi drugih domacih in mednarodnih institucijah. V letih
1981 - 1987 je bil predsednik Obmo¢nega odvetniskega zbora Celje, nato ¢lan
Upravnega odbora OZS (1990 - 2003), podpredsednik OZS (2000 - 2003), od leta
1999 dalje pa je vodja delegacije OZS pri CCBE (Svetu odvetniskih zbornic EU) v

Bruslju. Med vidnejsimi funkcijami velja izpostaviti $e uvrstitev na listo arbitrov pri

vir: Foto Celjan



Mednarodnem centru za resevanje investicijskih sporov — ICSID v Washingtonu
(2003 - 2009 in za ponoven Sestletni mandat v letu 2015), uvrstitev na liste arbi-
trov Stevilnih tuji arbitraznih institucij, uvrstitev na nacionalno listo presojevalcev
po kriterijih FIDIC pri GZS — ZdruZenju za svetovalni inzeniring (2011), od leta
2012 dalje pa opravlja funkcijo predsednika Stalne arbitraze pri GZS. Dr. Konrad
Plaustajner je bil v letih 1998 — 2004 ¢lan uredniskega odbora revije Odvetnik, od
leta 2011 je ¢lan uredniskega odbora revije Pravnik ter od leta 2012 tudi ¢lan ure-
dniskega odbora revije Slovenska arbitrazna praksa.

Jubilant tudi nikdar ni pozabil na mlaj$e generacije pravnikov in je pomemben del
svojega zivljenja posvetil medgeneracijskemu prenosu znanja in izkusen;. Studentje,
kolegi juristi in drugi slusatelji ga poznajo kot pronicljivega in neposrednega sogo-
vornika, ki s svojim bogatim znanjem, podkrepljenim s prakti¢nimi izku$njami, dop-
rinese dodano vrednost v uéni proces. Njegove pedagoske aktivnosti med drugim
obsegajo docenturo za civilno in gospodarsko pravo na Pravni fakulteti Univerze
v Mariboru v obdobju od 1992 do 2014. Od 1992 do 1996 je bil nosilec in preda-
vatelj predmeta stvarno pravo na mariborski Pravni fakulteti, od 2004 do 2011 pa
je na pravnih fakultetah v Ljubljani in Mariboru v okviru predmeta gospodarsko
pravo predaval gradbeno pogodbo in investicijsko pravo. Kot predavatelj gospodar-
skega prava je sodeloval tudi na GEA College (2002 — 2003) in na Delavski univerzi
Celje (2004 — 2005). Od leta 2014 je docent na IBS — mednarodni poslovni 3oli
v Ljubljani. Iz svojega Zeleznega repertoarja tem (gradbena pogodba, investicijsko
pravo, FIDIC teksti, arbitraza) tudi redno predava na Odvetniski Soli OZS, Dnevih
slovenskih pravnikov v Portorozu ter seminarjih v organizaciji razli¢nih institutov
in zalozb.

Bibliografski opus Konrada Plaustajnerja obsega preko 180 strokovnih in znanstve-
nih ¢lankov, objavljenih v domaci in tuji strokovni pravni periodiki. Je tudi soavtor
velikega komentarja Ustave RS (redaktor prof. dr. Lovro Sturm), in komentarja
Zakona o javno-zasebnem partnerstvu — GV Zalozba Ljubljana 2009.

Ob vseh njegovih poklicnih in strokovnih dosezkih nikakor ne moremo mimo
pecata, ki ga je jubilant pustil na podro¢ju arbitraze. Le malokdo ve, da sodi dr.
Plau$tajner med najzasluznejSe za pravi “preporod” institucionalne arbitraze v
Sloveniji po letu 2012. Ko je tega leta sprejel funkcijo predsednika Stalne arbitra-
ze pri GZS, nikakor ni bil “novinec” na slovenskem arbitraznem parketu, saj je Ze
tedaj veljal za uveljavljenega arbitra z bogatimi mednarodnimi izku$njami. Zato se
je dobro zavedal, kako tezki izzivi ¢akajo institucijo na poti od “zaspane” lokalne
arbitraze do mednarodno prepoznavne in uveljavljene institucije, ki si jo Slovenija
zasluzi. Vendar ga to ni odvrnilo od cilja, kve¢jemu $e dodatno ohrabrilo. S svojim
optimizmom je “neozdravljivo okuzil” vse, ki z njim sodelujemo. Ves ¢as je namreé
verjel v vizijo Stalne arbitraze pri GZS kot moderne in profesionalne arbitrazne in-
stitucije s ciljem postati najvplivne;jsi in najuspesnejsi mednarodni arbitrazni center
zahodnega tipa na podroéju nekdanje skupne drzave.

Kako uspesen je pri tem kot predsednik, bodo sodili drugi, dejstvo pa je, da je v
stirih letih, odkar vodi institucijo, Stalna arbitraza pri GZS svoj poslovni model
dosledno utemeljila na trznem principu zagotavljanja storitev uporabnikom; jas-

vvvvv

reSevanja sporov, ki se nenchno dograjuje, skladno s potrebami uporabnikov;



upravljanju odnosov s strankami; zagotavljanju najvisjih kvalitativnih standardov
storitev za stranke skozi sistem nadzora nad kakovostjo; poudarjeni transparen-
tnosti delovanja; nenchni skrbi za krepitev ugleda blagovne znamke in proaktivni
ter opazni vlogi institucije v mednarodni arbitrazni skupnosti. Z napori, ki so bili
v preteklih $tirih letih vloZeni v nova Ljubljanska arbitrazna pravila (v veljavi od 1.
januarja 2014), profesionalizacijo storitev Stalne arbitraze skozi prenos najboljsih
institucionalnih praks iz tujine, organizacijo odmevnih mednarodnih konferenc
(Konferenca slovenske arbitraze, Joint UNCITRAL-LAC Conference on Dispute
Settlement), usmerjeno strokovno publiciranje (revija Slovenska arbitrazna praksa)
in mednarodno promocijo institucije, je Stalna arbitraza pri GZS slovenske odvet-
nike, arbitre, pravnike iz gospodarstva in druge deleznike aktivno integrirala v med-
narodno arbitrazno skupnost, Slovenijo pa pricela uveljavljati kot atraktiven sedez
arbitraz v regiji. Danes se Stalna arbitraza pri GZS ponasa s prevodi Ljubljanskih
arbitraznih pravil v Sest jezikov in je edina arbitrazna institucija v regiji, ki uporab-
nikom s podro¢ja ex-Yu ponuja svoje storitve v njihovih lokalnih jezikih. Tudi po
jubilantovi zaslugi tako danes v Sloveniji premoremo prakti¢no ves “instrumentarij”,
ki ga imajo “veliki” (beri: arbitrazni centri).

In kako jubilanta vidijo (ocenjujejo) drugi?

Njegovi somes¢ani v doma¢em Celju so mu leta 2015 podelili ¢astitljiv naziv “Naj
Celjana” za Zivljenjsko delo. Ko so mu stanovski kolegi — odvetniki istega leta po-
delili Plaketo dr. Danila Majarona, s katero ¢lani Odvetniske zbornice Slovenije iz-
rekajo ¢ast in zahvalo najbolj$im med njimi za njihove izredne zasluge, so ga opisali
z besedami “odlicen in sila plodovit ter vsestranski odvetnik s trdno eticno dro”. In
ne nazadnje, dr. Konrad Plaustajner je prejemnik nagrade Zveze drustev pravnikov
Slovenije za Zivljenjsko delo v letu 2010.

Prijatelji in njegovi sotrudniki (¢lani predsedstva in sekretariata) na Stalni arbitrazi
pri GZS ga poznamo kot skromnega, neposrednega in iskrenega sogovornika s pre-
finjenim smislom za humor in polnega mladostne energije. Kot predsednik Stalne
arbitraze pri GZS na$ dragi jubilant pooseblja avtoriteto, neodvisnost, integriteto
in strokovnost, kar so temeljni kamni arbitrazne institucije, ki jo vodi. Nemara naj-
bolje pa ga opiSe njegova lastna misel, ki jo izrekel na prvi Konferenci slovenske
arbitraze leta 2012 glede prihodnosti institucionalne arbitraze v Sloveniji:

“Danasnji svet poganja energija, taksna ali drugaina, zato Zelimo na podrocju arbi-
trage postati subjekt, ki je energijo znanja sposoben izmenjavati. Misli, ustvarjaj, pre-
mikajl”

mag. Marko Djinovi¢ prof. dr. Ales Gali¢

strokovni urednik

odgovorni urednik
» E




The latest empirical
research into arbitration
practices and trends
worldwide, the 2015
International Arbitration
Survey: “Improvements
and Innovations in
International Arbitration”
conducted by the

Queen Mary University
of London, School of
International Arbitration
also pointed out that
arbitration remains the
preferred method of
resolving cross-border
disputes as “90% of
respondents indicate that
international arbitration
is their preferred dispute
resolution mechanism
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There is a widely held opinion that globally speaking,
in the past few decades, arbitration has become a back-
bone in resolving legal disputes, as a viable alternative
to litigation. It has already been noted that “during the
past 30 years, use of arbitration has expanded both as
to the quantity and the nature of the disputes subjected
to it”! A wide range of contractual and non-contractu-
al claims is referred to arbitration as a fair, effective and
less cost binding dispute resolution mechanism. This is
primarily when it comes to commercial disputes, espe-
cially international ones. For many years, it has become
widely accepted that in disputes of international trade,
arbitration is the ordinary and normal method of set-
tling disputes.” In these cases, arbitration is especially
perceived as more convenient dispute resolution mech-
anism as opposed to state courts, due to the expected
lack of national prejudice and the possibilities to bring
greater flexibility to the rigid court procedures. In fact,
arbitration is much praised primarily for its ability to

1 Matthews, J. M.: Consumer Arbitration: Is It Working Now and Will
It Work in the Future, in: The Florida Bar Journal, April 2005, Volume
79, No. 4 p.22.

2 Lalive, P.: Transnational (or truly international) public policy and in-
ternational arbitration, in: Sanders, P. (ed.), Comparative arbitration
practice and public policy in Arbitration: [ VIII International arbitra-
tion congress, New York, 6-9 May 1986]. — Deventer; Antwerp [etc.] :
Kluwer Law and Taxation Publ., cop. 1987, p. 293.

meet the expectations of parties and counsels coming
from different procedural systems, and providing them
with an opportunity to feel home-based’ in the course
of the proceedings. Justifiable or not, there is a distrust
to national courts, and especially to their qualifications
and expertise to resolve disputes arising from certain
types of international contracts.?

The latest empirical research into arbitration prac-
tices and trends worldwide, the 2015 International
Arbitration Survey: “Improvements and Innovations
in International Arbitration” conducted by the Queen
Mary University of London, School of International
Arbitration also pointed out that arbitration remains
the preferred method of resolving cross-border dis-
putes as “90% of respondents indicate that interna-
tional arbitration is their preferred dispute resolution
mechanism, either as a stand-alone method (56%) or
together with other forms of ADR (34%)”.* According
to this research, the freedom to choose and the op-
portunity to tailor the process to their ever changing

3 Lew, J., Mistelis, L., Kréll, S.: Comparative International Commercial
Arbitration, Kluwer Law International, 2003, p. 6.

4 See 2015 International Arbitration Survey: Improvements and Innova-
tions in International Arbitration http://www.arbitration.gmul.ac.uk/

docs/164761.pdf (15. 03.2016).



needs clarify why most business users prefer arbitra-
tion when resolving commercial disputes.’

Still, it seems that the arbitration literature is not so
one-sided. Contrary to aforementioned assertions,
some other empirical studies suggest quite different
findings. Testing the hypotheses about the frequency
of arbitration clauses, one of the studies found surpris-
ingly low frequency of arbitration clauses in the studied
sample of contracts, which led to conclusion that the
parties perceive preserving access to litigation to be val-
ue-enhancing compared to ex ante binding arbitration.
Based on this finding, the authors of this study suggest
that there is a “flight from arbitration”¢ Of course, there
are critics to these findings especially that the sample” is
limited to unusual contracts unlikely to include arbitra-
tion clause while excluding more typical contracts that
are more likely to provide for arbitration, such as con-
struction contracts, contracts for the sale of goods, and
joint venture agreements.® Therefore, these opposite
commentators suggest that this study reaches conclu-
sions beyond those that their data will support,” trying
at the same time more reliably to answer the question
— “is there a flight from arbitration”?'°

5 Ibid. See also Fulbright & Jaworski: U.S. Corporate Counsel Litigation
Trends Survey Results 18 (2004); Stipanowich, T. and the College of
Commercial Arbitrators, Protocols for Expeditious, Cost-Effective
Commercial Arbitration: Key Action Steps for Business Users, Coun-
sel, Arbitrators & Arbitration Provider Institutions, 2010, heep://
works.bepress.com/thomas_stipanowich/10 (15. 03.2016).

6 Eisenberg, T., Miller, G.P.: The Flight from Arbitration: An Empir-
ical Study of Ex Ante Arbitration Clauses in Publicly-Held Com-
panies’ Contracts 18-20 (Cornell Legal Studies Research Paper Se-
ries, Paper No. 06-023, 2006), available at SSRN: http://ssrn.com/
abstract=927423 (15. 03. 2016). Eisenberg and Miller summarized:
“We examined over 2,800 contracts filed with the Securities Exchange
Commission (SEC) in 2002 by public firms, and coded the presence of
contract terms requiring arbitration. We find little evidence that these
contracting parties routinely regard arbitration clauses as efficient or
otherwise desirable contract terms. The vast majority of contracts did
not require arbitration: only about 11 percent of the contracts included
binding arbitration clauses”. See also Dammann, J. C., Hansmann, H. B.:
Globalizing Commercial Litigation, 94 Cornell Law Review, 1 (2008),
available at: http://ssrn.com/abstract=1113217 (15. 03. 2016).

7  Eisenberg and Miller’s study encompasses thirteen types of contracts:
asset sale/purchase, pooling and servicing, bond indentures, securities
purchase, credit commitments, security agreements, employment, set-
tlements, licensing, trust agreements, mergers, underwriting and other.
See Eisenberg, Miller, op. cit., p. 19.

8 Drahozal, C. R., Ware, S. ].: Why Do Business Use (or Not Use) Ar-
bitration Clauses, in: Ohio State Journal On Dispute Resolution, Vol.

25:2,2010, p. 436-437.
9 Ibid at p. 470.

10 See Drahozal, C. R., Wittrock, Q. R.: Is there a Flight from Arbitration,
in: Hofstra Law Review, Vol. 37,2008, p. 71-115.

Apart from this academic confrontation, nowadays
we are facing more and more complaints being voiced
by arbitration users, particularly that commercial ar-
bitration costs just as much, and takes just as long, as
litigation."" In fact, arbitration has to fulfil a challeng-
ing task — parties who are often bent upon (mis-)us-
ing every available procedural and other opportunity
to disadvantage one another simultaneously demand
rapid, expert and objective results at minimal costs.">
There is a perception that arbitration is somehow
in decline, meaning that its golden age has ended.”
Besides the reports and studies about the increasing
use of arbitration in general, there is a growing scepti-
cism toward arbitration associated with the question:
does a decision to arbitrate still make sense?

However, did arbitration actually fail the expectations
of business users? Are parties really fleeing arbitration
and for what reasons? These are not easy questions
to ask, especially in a general context. Therefore, our
goal in this paper is more modest. The paper is limited
to Macedonia and its dispute resolution marketplace
with focus on arbitration and its popularity among
businesses. The article does not tend to cover all the as-
pects of the current situation. For sure, the later needs
much more space for elaboration that this contribu-
tion can allow. The authors will try to present very
tightly their key observations on the subject matter as
results of their involvement in promotion of arbitra-
tion in Macedonia.

In the global commercial community, Macedoniahasan
image of country that is not entirely arbitration-prone.
Although the modern normative framework was
(partly) established one decade ago, arbitration in
Macedonia is still in its infancy: arbitration is neither
well known nor well exploited. Macedonia is far from
being an attractive venue for international arbitrations.
Furthermore, arbitration has not yet become an issue in
courts proceedings, so there have not yet been any via-
ble opportunities for the courts to support arbitration
and display a pro-arbitration approach.

11 See Stipanowich and the College of Commercial Arbitrators, op. cit., p. 1.

12 Born, G.: International Commercial arbitration, Volume I, Wolters
Kluwer Law and Business, 2009, p. 68.

13 Richard, C.S.: The End of the Golden Age, Global Arbitration Review,
Washington, D.C., ITA-ASIL Conference — Arbitration, 2010, p. 36.
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Unlike the contemporary
trends in arbitration

law, the distinction
between domestic and
international arbitration
still pervades the entire
legal framework for
arbitration in Macedonia,
resulting in two separate
laws covering the
arbitration
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framework for
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International Commercial
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Republic of Macedonia,
enacted on 21 March
2006

Domestic arbitration is
still under the regime of
Law on Civil Procedure

based on the old
provisions of Federal

Law on Civil Procedure

of former Yugoslavia of

1976 and is waiting to be
updated for a long time

Unlike the contemporary trends in arbitration law,
the distinction between domestic and international
arbitration still pervades the entire legal framework
for arbitration in Macedonia, resulting in two separate
laws covering the arbitration.

The current legal framework for international arbitra-
tion in Macedonia has been laid down in the Law on
International Commercial Arbitration of the Republic
of Macedonia, enacted on 21 March 2006. It is based
on the internationally recognized standards of the
UNCITRAL Model Law on International Commercial
Arbitration of 1985 and the New York Convention on
the Recognition and Enforcement of Foreign Arbitral
of 1958. It did not take account of the amendments of
the Model Law that took place in 2006 and therefore it
calls for further slight revision and fine-tuning.

In comparison with the progress in the field of inter-
national commercial arbitration, Macedonian legis-
lation on domestic arbitration lagged slightly behind
this movement. Domestic arbitration is still under the
regime of Law on Civil Procedure'® based on the old
provisions of Federal Law on Civil Procedure of for-
mer Yugoslavia of 1976 and is waiting to be updated
for along time.

This duality in the Macedonian regulatory framework
for arbitration brings manifold problems — the provi-
sions of the two Laws provide for inconsistencies and
differing solutions regarding several issues, including the
arbitrability of disputes, challenge and removal of arbi-
trators, the grounds for setting aside arbitral awards, etc.
Additionally, the provisions regulating domestic arbi-
tration are anachronistic and do not reflect the modern
trends and developments of arbitration law. This is re-
flected, for instance, by the terminology used (selected
courts) or the possibility for either party to the contract
to initiate proceedings requesting the court to announce
termination of the validity of the agreement for selected
court (art. 448 of the Law on Civil Procedure).

However, even though the modern arbitration-friend-
ly legislation that provides a solid framework and sup-
port to arbitration is crucial precondition for building
a strong arbitration community, it seems that even

14 Official Gazette of the Republic of Macedonia, No. 39/06.

15 Official Gazette of the Republic of Macedonia, No. 79/2005,
110/2008, 83/2009, 116/2010, 124/2015.

current Macedonian legal framework is not an insur-
mountable obstacle for that process. The underlying
concepts and procedural provisions are sufficiently
contemporary and accordingly satisfactory for the de-
velopment of the arbitration.

Statistics available since before and after the introduc-
tion of the Macedonian Arbitration Act of 2006 show
that in recent decade the number of arbitration pro-
ceedings in Macedonia has remained stable or more
precisely it has not considerably increased.

The Permanent court of Arbitration attached to the
Economic chamber of Macedonia (PCA) has until re-
cently been the only general arbitral institution in the
Republic of Macedonia. Until 1993, this institution
was competent for the resolution of only domestic
(internal) disputes. The Rulebook of the Permanent
court (Arbitration) attached to the Economic cham-
ber of Macedonia from 1993 for the first time pro-
vided the competence of the PCA to resolve disputes
with international elements.

The data on the caseload of the PCA shows that the
number of proceedings initiated before this institu-
tion is low (not exceeding single digit numbers on a
yearly basis). Out of them, the majority (62%) of the
proceedings are in disputes having international ele-
ment. One issue that is notable is that the majority of
the proceedings initiated before the PCA for resolving
disputes without international element are from re-
cent years, confirming the notion that in Macedonia
as well, for a long time arbitration was being perceived
as dispute resolution method primarily for settling in-
ternational commercial disputes.

This data generally suggests that in Macedonian prac-
tice, arbitration does not seem to compete actively
with state courts. The vast majority of commercial
disputes are decided by the state courts, especially the
domestic disputes. The number of disputes brought
before the PCA in the last 20 years is as a drop in the
bucket compared to the commercial disputes that the
state courts resolved in the same period, although this
number is also in decline. For illustration, on a yearly
basis, in the Primary Court Skopje II — Skopje, which
is the biggest primary court in the country, the num-
ber of proceedings initiated in commercial disputes



has decreased from 7133 proceedings in 2010 down
to 626 proceedings in 2015.'¢

Regarding the features of the proceedings initiated
before the PCA, it is notable that 84% of the pro-
ceedings are concerning disputes arising between two
commercial entities, 83% of the disputes are for debt
recollection, and the average value of disputes brought
before the PCA in the last five years is 6.331.407,40
EUR, or annually as follows:

Year Arbitration cases Total value of the disputes
2011 3 9.044.438.00 EUR
2012 3 1.309.508,00 EUR
2013 4 194.683,00 EUR
2014 1 11.511,00 EUR
2015 5 21.096.897,00 EUR

Lastly, the average duration of the proceedings before
the PCA (the time frame between the submission of
the statement of claim to the Secretariat of the PCA
and the rendering of a final decision) is 232 days, or
seven and a half months, with the shortest duration
of the proceedings of 125 days, or approximately four
months, in a dispute with international elements, de-
cided by a sole arbitrator.

Nonetheless, despite this data, and regardless of the
fact that Macedonia does not have specialized com-
mercial courts, the existing organization of state courts
for the settlement of commercial disputes'” and the ev-
er-changing procedural provisions in Macedonia seem
to meet the expectations of the users and there is no
particular incentive to refer to arbitration for domestic
commercial disputes.

Many studies examine the reasons for which parties
have an incentive to enter into arbitration agreements,

16 This is primarily result of the many changes of organizational and func-
tional procedural provisions, leading to increased dejudicialisation of
civil justice.

17 According to the Law on courts (Official Gazette of the Republic of
Macedonia, No. 58/2006, 62/2006, 35/2008, 150/2010) the primary
courts with extended jurisdiction are competent to settle the commer-
cial disputes in first instance. There are 12 primary courts with extend-
ed jurisdiction, while the total number of primary courts is 27.

and their welfare implications.' The bulk of these
studies suggest that “if a form of alternative dispute
resolution, such as binding arbitration, provides greater
social benefits than litigation, the dynamics of the pro-
cess should tend to induce the parties to bargain to the
eflicient solution”." In deciding whether to arbitrate or
not two well informed sophisticated parties compare
marginal cost with the marginal benefit. If the marginal
benefit of arbitration exceeds the marginal cost of arbi-
tration, then they arbitrate.”* Correspondingly, all the
possible reasons for choosing arbitration over litigation
fall into two categories: process and outcomes. In their
pre-dispute shopping, sophisticated parties drafting
their contract may choose arbitration because they ex-
pect that it will provide them with a better process than
litigation, because they expect that it will provide them
with better outcomes than litigation, or both.*!

But are these inferences sustainable in Macedonian
context? Are the business users in Macedonia really
well informed about arbitration and how often they
pose the question: to arbitrate or not?

Although the business community in Macedonia has
significantly transformed over the last decade and
attaches an ever-increasing importance to the best
practices and standards applicable in doing business,
it seems that regarding arbitration it is still lagging
considerably behind global trends. There are several
reasons for this apparent stagnation, but we will focus
on some major ones.

There is no particular study dealing with the ways busi-
nesses in Macedonia handle conflicts. It is also hard
to get good evidence of how widespread arbitration
agreements are. Still, the manner in which day-to-day
commercial disputes are settling suggests a presump-
tion that most companies do not have at all strategic
approach for managing conflicts or have difficulties
in designing an appropriate system for resolving dis-
putes. Although some notable exceptions exist, the

18 See e.g., Hylton, K. N.: Agreements to Waive or to Arbitrate Legal
Claims: An Economic Analysis, in: Supreme Court Economic Review,
8 (2000), p. 209-263; Benson, B. L.: To Arbitrate or to Litigate: That is
the Question, in: European Journal of Law and Economics, September
1999, Vol. Issue 2, p. 91-151; Drahozal and Ware, op. cit.

19 Eisenberg, Miller, op. cit.

20 Drahozal, C. R.: Privatizing Civil Justice: Commercial Arbitration and
the Civil Justice System, in: Kansas Journal of Law & Public Policy, 9,
2000, p. 582.

21 Drahozal, Ware, op. cit., p. 451.
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great majority of companies is still reactive and tends
to rely on ad hoc approaches to the dispute resolution.
Therefore, they do not consider arbitration as a part of
a systematic approach to conflict management and set-
tling disputes pursuant to clearly defined business goals
and priorities. Arbitration is embraced momentarily
(there is almost no planning for dispute resolution in
material contracts)? and basically by larger companies,
particularly those operating internationally.

With respect to matters that are referred to arbitration,
the great numbers of them are referred to seats abroad,
predominantly Paris, London, Vienna and Geneva.”®
In one part, this situation is reminiscent implication
of the fact that the PCA has only had competence to
resolve disputes with international elements from 1993,
thus resulting with the perception of larger Macedonian
companies (that have been working on the global mar-
ket and are willing to conclude arbitration agreements)
that arbitration should be conducted abroad, since back
in the days it was the only viable option to arbitrate dis-
putes arising from international trade.

However, it is also true that Macedonian companies’
choice of arbitration institutions and venues generally
reflects the position that Macedonian business enter-
prises have in the negotiation process. Namely, it has
already been stated in arbitration literature that:

“(t)he dispute resolution mechanism that a party
can realistically obtain in a particular transaction
often depends upon its own negotiating strength
and on its counter-party’s interests. Like other
contracting terms, the dispute resolution clause is
a product of bargaining, compromise and drafting
ability”?

22 On the necessity of planning for dispute resolution in international
contracts see Born, G.: International Arbitration and Forum Selection
Agreements: Drafting and Enforcing, third edition, Kluwer Law Inter-
national, 2010, p. 13-15. See also Stipanowich, T. J.: Arbitration and
Choice: Taking Charge of the “New Litigation” (Symposium Keynote
Presentation), in: DePaul Business & Commercial Law Journal, Vol. 7,
2009, p. 406 et seq.

23 In the last decade, several Macedonian companies were parties in some
remarkable international arbitration disputes, which offered the Mac-
edonian advocates first-hand experience in high-priced arbitrations.
However, this primarily concerns the advocates or law firms, which
are well connected to the network of international law firms. Still, the
number of advocates that are practicing arbitration is rather low.

24 Born, 2010, op. cit., p. 13.

Taking into account the two generally recognized
types of negotiation — interest-based negotiation and
position-based negotiation — and bringing them in
the context of drafting the dispute resolution clause
in international contracts where Macedonian compa-
nies are parties, we can conclude that position-based
negotiation is prevailing. In this type of negotiation,
the counter-parties are usually not willing to consid-
er the Macedonian companies™ interests or consider
them less valuable, which results in taking a position
to protect its interests by imposing the arbitration in
the venue it finds most appropriate.

Moreover, it is also true that when deciding where to
designate the venue of arbitration parties usually have
in mind these two key factors: (1) the venue should be
in a state that is a party to the New York Convention
in order to benefit from the protections of that treaty;
and (2) the venue should be in a jurisdiction that has
a well-developed body of arbitration law, courts experi-
enced with arbitration issues, and a tradition of support-
ing and enforcing international arbitration agreements
and awards. With regard to the second key factor,
doubtlessly Macedonia is not preferred venue of arbitra-
tion, since arbitration issues by Macedonian courts are
still approached with caution, and arbitration practice is
still not well determined and widely accepted.

On the other hand, small and medium-sized compa-
nies are rarely using arbitration. Not only they do not
have a systematic approach for resolving disputes, but
also they almost blind cling to traditional approach
“litigation as usual’, particularly in domestic commer-
cial disputes. This, notwithstanding that the litigation
process often escalates the original conflict, it takes a
long time and a lot of money, the parties’ relationship
deteriorates and none of them are particularly satisfied
with the court judgment.

Of course, the small extent to which arbitration is used
in the context of a systematic approach for resolving
disputes cannot be attributed solely to leading execu-
tives, who are mainly focused on business operations
and strategies. Conversely, the transactional lawyers
are those who negotiate and draft contracts and estab-
lish the template for resolving business conflicts.” The
majority of transactional lawyers have little or no
experience in arbitration, so they usually neglect the

25 Stipanowich, 2009, op. cit., p. 407.



arbitration in a forum clause, or put it by default with-
out full awareness of what is at stake and the inherent
risks.

Itis not far from the truth that the transactional lawyers
indeed are not well informed about arbitration. They
do not sufficiently know neither the peculiar charac-
teristics of arbitration mechanism, nor its advantages
and shortcomings. There is a lack of knowledge or/and
uncertainty regarding many questions of arbitration
process starring from can the dispute be considered
“arbitrable” — to does the arbitral award have binding
effect? Whether or not arbitration would be judicially
reviewed and to what extent is another area of uncer-
tainty for transactional lawyers etc.

Although the decision to include (or not include)
an arbitration clause in a contract is one of the most
far-reaching decisions the transactional lawyers can
make, many contract drafters make this decision with-
out giving consideration it deserves. Some of them, of
course, consult advocates but majority of them just
ignore its drafting. It results with defective or overly
complicated dispute resolution clause or, contrarily,
the lack of one. Perhaps ironically, but it seems that
the state of awareness of transactional lawyers (and
majority of advocates also)* for arbitration matches
that from the middle of the last century, as the Sylvan
Gotshal noted that:

“There was a time when many lawyers, if not most,
were inclined to see in the practice of arbitration a
danger which threatened to rob courts of their own ju-
risdiction, lawyers of their functions and client of their
right to justice”?’

Notwithstanding the serious efforts that have been un-
dertaken in a last several years to promote arbitration in
Macedonia,” having in mind the above-mentioned state

26 See supra note 15.

27 Gotshal, S.: Arbitration and the Lawyer’s Place in the Business Com-
munity, The Business Lawyer Vol. 11, No. 3, April 1956, p. 52.

28 Since 2011, when the new structure of the PCA has been established,
alot of energy and time has been devoted to encourage the use of arbi-
tration in Macedonia, focusing on raising the awareness, understanding
and publicity to the process (forums, seminars and conferences, etc.)
and principally highlighting the advantages of referring to PCA the

commercial disputes where the Macedonian companies are parties of.

of affairs, doubtlessly much still needs to be done in or-
der to develop arbitration culture among businesses.

The first step that has to be made is to learn well the
lesson about the necessity of anticipating disputes in
commercial transactions (both international and do-
mestic) and to plan their resolution and in that context
to find why the arbitration agreement matters.

As an alternative to “litigation as usual’, arbitration re-
quires a significant change of mind set and attitude to-
wards dispute resolution. It is well known that dispute
resolution is a part of every society’s culture, and in
each society, some methods are favoured over others.
As for Macedonian society culture, it seems that many
people criticize arbitration as a big business using pri-
vate judges to reduce the liability and see it as just as
costly and lengthy as litigation.

When it comes to resolution of commercial disputes,
there is no recipe to ensure that arbitration will pro-
duce general satisfaction among all business users, but
still, it is worth to change the business mind set to-
wards arbitration and to try to establish arbitration as
a part of philosophy of doing business. Even with some
apparent disadvantages (for e.g. costs, no meaningful
right of appeal, etc.), as a method of dispute resolution,
arbitration yet offers many important and comprehen-
sible advantages: speed, specialization, the freedom to
choose the number of arbitrators and the language of
the procedure, the opportunity to tailor the procedure
to business goals and priorities, total confidentiality,
and potential to maintain the commercial relations
between the parties throughout and after the process.

Therefore, future activities should be directed towards
highlighting the necessity of legal risk management
and taking pro-active approach on having a system-
atic approach for resolving disputes by businesses in
Macedonia. The PCA will continue its activities to-
wards education on arbitration issues, and simultane-
ously, highlighting the positive examples and success
stories of companies that have decided to use arbitration
before the PCA as a method for resolving their disputes.
We hope that arbitration in Macedonia will be growing
in popularity and dynamism in the years to come.
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Arbitration is a relatively old mechanism of dispute
resolution and as such, it is rooted in different le-
gal systems and in numerous states for a long time.
Nowadays, as far as commercial transactions are con-
cerned, arbitration clauses sit as a contract’s key nego-
tiating point, which consecutively end-up inserted in
both international and domestic contracts. With the
support of national arbitration legislation and inter-
national treaties and conventions relevant to this field,
commercial arbitration has emerged as the preferred
method of dispute resolution.

Although relatively late, nonetheless dynamically,
Kosovo has gathered its efforts towards joining the
international arena of the ever-growing preference for
out-of-court dispute resolution of commercial dis-
putes. While still being considered as a novelty within
the rule of law and the justice system in the country,
commercial arbitration continues to take shape. The
possibility of arbitrating commercial disputes and
the conduct of arbitral proceedings is granted by the
Arbitration Law of 2007.! The law extends the bound-
aries of arbitrability to all “civil judicial and econom-
ic-judicial matters’? unless specifically prohibited by

1 Arbitration Law, Jan. 26, 2007, No.02/L-75 (Kosovo), hereinafter
Kosovo Arbitration Law.

2 Kosovo Arbitration Law, Art. 5 para 2.

law. The now almost a decade old piece of legislation,
has been put into practice only in the late 2011, when,
through the establishment of two arbitral centers, in-
stitutional arbitration became available to businesses.
Nevertheless, courts have not yet had the chance to
decide on a setting aside request, due to matters of
arbitrability — while Jex arbitri has served only to the
extent of proper conduct of arbitral proceedings.

One can safely claim that the development of arbi-
tration in Kosovo, in its many dimensions, has been
happening solely for the last five years. The efforts have
been supported and welcomed by foreign investors,
in particular by foreign companies established in the
country. This is most likely because these parties have
traditionally rejected the option of litigation through
the criticized national court system, by aiming to cir-
cumvent undergoing possible inefliciencies that might
emerge. According to the current institutional case-
load, around 80% of cases include a foreign company
established in Kosovo.

Considering that arbitration, as a form of private jus-
tice, did not present a priority for the state, advocacy
efforts have been the main objective and the burden
on arbitral institutions. The two existing arbitral insti-
tutions have been established in 2011. The Arbitration
Center operates within the American Chamber of



Commerce in Kosovo, and the Permanent Tribunal
of Arbitration operates within the Kosovo Chamber
of Commerce.? Both institutions have pledged to pro-
vide premier arbitration services to parties interested
to contract institutional arbitration in Kosovo.

The procedural rules, which for the most part remain
the same for both institutions,* are mainly based on
UNCITRAL Arbitration Rules. In addition to the
creation of a reliable procedural framework as well as
advocacy efforts, AmCham Arbitration Center has
invested in capacity building, this way contributing
to the creation of a pool of arbitration practitioners,
which are supporting this ADR mechanism.

For academic and practical honesty, it must be noted
that, commercial arbitration in Kosovo is still per-
ceived as relatively theoretical, as the domestic business
community remains to acknowledge it as a reliable al-
ternative dispute resolution mechanism. This inevita-
bly brings about the fact that there is not enough court
practice in matters related to arbitration.

Notwithstanding the above, because of the well-es-
tablished arbitration legislation and the pro-arbitra-
tion stance of courts, especially towards recognition
and enforcement of arbitral awards, the country has
the potential of becoming an attractive venue for ar-
bitration proceedings. The paragraphs below provide
an overview of the arbitration legislation, while high-
lighting the role of courts, their stance, and the level of
intervention.

Until the adoption of the Law on Arbitration Law
in 2007, arbitration proceedings were within the
framework of the Law on Contested Procedure. This
separate piece of legislation addresses all stages of ar-
bitration proceedings, including the post-proceeding

3 Although Kosovo Chamber of Commerce had the arbitration com-
ponent even before the 1999, the current setup of the Kosovo Perma-
nent Tribunal of Arbitration has been affected at the same period with
the Arbitration Center at AmCham Kosovo, with the help of United
States Agency for International Development (USAID Kosovo).

4 Arbitration Rules 2011 of the Arbitration Center at AmCham Kosovo,
available at http://www.adr-ks.org/site/shenimet/files/5894/compila-
tion_of_arbitration_rules-1.pdf (30. 8. 2016), and Permanent Tribu-
nal of Arbitration at Kosovo Chamber of Commerce Arbitration Rules
2011, available at http://www.kosovo-arbitration.com/uploads/files/
Arbitration%20Rules%20KCC%20PTA%20June%202011.pdf  (30.
8.2016).

stages of recognition and enforcement of awards.
While Kosovo is soon to start drafting the first civil
code, the working groups have decided to leave the
provisions on arbitration out of the civil code.

The law contains provisions of both international
commercial arbitration and domestic arbitration,
whereby its preamble pleads to abide with and ensure
the uniformity of its provisions with international
general principles of arbitration. The drafters of the
law have taken into consideration a number of al-
ready tested provisions of foreign arbitration legisla-
tion such as those of the German and Austrian acts.
In addition, although with several modifications, the
law also embraced to a large extent the provisions of
the first version of the Model Law on International
Commercial Arbitration,’ as well as included the pro-
visions of the New York Convention on Recognition
and Enforcement of Arbitral Awards.® By embracing
these instruments, the drafters’ intention was to pro-
duce a law, which would contain elements of a modern
and arbitration-friendly act.

The role of courts in principle is relatively limited,
posing no red lights to potentially extensive roles in
arbitral proceedings. As it will be discussed in details
below, the Kosovo Law on Arbitration, similar to the
Slovenian Arbitration Act,” limits the extent of court
intervention in arbitral proceedings, unless such inter-
vention is provided or required by law.® The following
paragraphs offer an overview of the role of courts in
the assessment of jurisdiction, their assistance during
arbitral proceedings including interim measures, as
well as their powers in post-arbitration stage.

First and foremost, this limitation includes the non-in-
tervention rule towards arbitral tribunals executing

S See the original version of the UNCITRAL Model Law, availa-
ble at hetp://wwwauncitral.org/pdf/english/texts/arbitration/ml-
arb/06-54671_Ebook.pdf (30. 8.2016).

6 New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards (1958) available at http://www.newyorkconvention.
org/11165/web/files/original/1/5/15432.pdf (30. 8. 2016).

7 Slovenian Arbitration Act, adopted on Apr. 25, 2008 and published
May 9, 2008 (Slovenia), Art. 8.

8 Kosovo Arbitration Law, Art. 3.
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Local courts, to date,
although faced only with
a moderate number of
cases, have followed the
pro-arbitration trend

their right of competence-competence’® In substantive
claims before local courts, the respondent bears the
burden of proving the existence of the arbitration

. ! , . ) .
agreement in seeking court’s declaration of inadmissi-
bility."?

Local courts, to date, although faced only with a mod-
erate number of cases, have followed the pro-arbitra-
tion trend. In a rather interesting case of 2011," first
instance court assessed the existence of court’s juris-
diction. In this case, claimant appealed the decision of
inadmissibility of the first instance court, a decision,
which was based on the already existing arbitration
clause within a FIDIC contract. Further, the second
instance court continued the proceedings whereby it
upheld the decision. As the procedure continued, the
Supreme Court later on approved the decision of the
second instance court. The case above is the only in-
stance where the parties undertook to appeal the deci-
sion on inadmissibility all the way up to the Supreme
Court.

Another instance of court interventions or rather re-
ferred to, as requests for court assistance are issuance
of interim measures. Courts and arbitral tribunals have
competing powers in issuing interim measures. These
measures may be issued by local courts regardless of
the status of arbitral proceedings, under the condition
that the requesting party proves that it may suffer im-
mediate or irreparable damage or loss, if such measure
is not granted.'” The power of arbitral tribunal to order
these measures may be excluded, as it is under the par-
ties’ discretion.'® At the request of a party, courts may
allow the enforcement of an interim measure, unless
the party has not sought an interim measure before the
court." As previously stated, the law is based on the
first version of the Model Law, thereby not reflecting
the updated provisions regarding interim measures as
contained in the 2006 version of the Model Law."

9 Ibid,, Art. 14, para 1.

10 Ibid., Art. 7.

11 District Economic Court, Decision No. IV.C 164/11.

12 Kosovo Arbitration Law, Art. 8.

13 Kosovo Arbitration Law, Art. 15, para 1.

14 Ibid., Art. 15, para 2.

15 UNCITRAL Model Law, as amended 2006, Chapter IV(A), provi-

sions on interim measures and preliminary orders.

In terms of the role of courts towards the composition
of the arbitral tribunals, an important function con-
sists of their role as an appointing authority, although
the most likely situations to give rise to this default
provision are ad hoc arbitrations. Such role becomes
relevant only in circumstances where “a party fails to
appoint the arbitrator within thirty days of the receipt
of arequest to do so, or if the two appointed arbitrators
fail to agree on the third arbitrator within thirty days
of their appointment. In such instances the relevant
appointment shall be made by the Court upon the re-
quest of a party”'® In this specific matter, just as in all
related court actions, the law refers to the jurisdiction
of the Economic Court. In this regard, it must be not-
ed that the court structure in Kosovo has undergone
through a complete restructuring in 2012, whereas the
economic court has ceased to exist. The competences
of the Economic Court have been taken over by the
Commercial Department, which operates within the
Basic Court of Pristina. The Law on Courts'” has in-
troduced a centralized jurisdiction of the latter, with
regards to the entire territory of Kosovo. To date, the
provision of the court acting as an appointing author-
ity has not yet been tested. However, it can be safely
assumed that the function of the appointing authority
is not given to the full competent court, but rather to
the president of the Commercial Department within
the Basic Court in Pristina.

In addition to the above, the role of the local court in
an arbitrator’s challenge procedure is almost identical
to the relevant provisions of the Slovenian Arbitration
Act, with one distinction. A party may request to over-
turn the decision of the arbitral tribunal on rejection
of the challenge before the local court, within 15 days
after the receipt of the notification,'® as opposed to the
Slovenian Arbitration Act, which sets double the peri-
od, namely a 30-day timeframe."”

Another momentum of court assistance during arbi-
tral proceedings arises on the occasion of difficulties
in gathering or obtaining evidences. In these scenarios,
both the arbitral tribunal and the parties to the arbitral
proceedings following approval of the arbitral tribunal

16 Kosovo Arbitration Law, Art. 9, para 4.

17 Kosovo Law on Courts, July 22,2010, No. 03/L-199.
18 Kosovo Arbitration Law, Art. 11, para 4.

19 Slovenia Arbitration Law, Art. 16, para 3.



may address the local court for assistance pursuant to
collection of evidence rules.?’

Apart from the role of the courts during the conduct
of arbitral proceedings, such role becomes of extreme
importance in the enforcement and setting aside pro-
ceedings. Due to the debatable statechood status in the
international community, Kosovo is not yet eligible
to become a contracting state to the Convention on
Recognition and Enforcement of Foreign Arbitral
Awards (the New York Convention). This status guo is
ambiguous, whereby it continues to be debated and is
perceived so as to introduce legal obstacles to the rec-
ognition and enforcement of the arbitration awards
rendered in Kosovo. A comparative study conducted
in 2016 discussed, from a practical viewpoint, the
fact whether the absence of Kosovo to the New York
Convention signatory list presents a tangible problem
for choosing the country as a seat of arbitration.* The
study analyzes the relevant legislation of thirteen states
(twelve of them being EU member states). It concludes
that the answer is not a yes-no answer, considering that
countries address the recognition and enforcement
of non-convention awards differently. Nevertheless,
the author states that the “signatories that apply the
reciprocity reservation, offer a parallel legal regimen
for recognition and enforcement of non-convention
awards within their respective national legislation.
For countries applying an opt-out of such reciprocity
thereof, the convention is applicable to the Kosovo
made awards equally to other foreign arbitral awards.
In consideration of the above options, the idea of ar-
bitrating in Kosovo should not be perceived wrongly,
therefore, as uncertain with regards to enforcement
of arbitral awards abroad. This being accurate for the
main Kosovo trading partners, at the very least.”

Thus, in business transactions between Kosovo and
Slovenia, in theory, there seems to be no risk related
to recognition and enforcement of Kosovo made
awards in Slovenia. As of 2008, Slovenia withdrew
the reciprocity clause reservation. The Slovenian

20 Kosovo Arbitration Law, Art. 28, para 1.

21 See generally Gojani, Anjezé: Recognition and Enforcement of Kosovo
made Arbitral Awards in New York Convention countries: A Compar-
ative Study, Journal of Alternative Dispute Resolution in Kosovo (June

2016), Vol. IL. pp. 68-83.

22 Gojani, A.: Recognition and Enforcement of Kosovo made Arbitral
Awards in New York Convention countries: A Comparative Study,
Journal of Alternative Dispute Resolution in Kosovo (June 2016), Vol.

11 p. 83.

Arbitration Act makes direct reference to the New
York Convention for the purposes of recognition and
enforcement of arbitral awards.?> However, because
Slovenia opted out of reciprocity, the provisions on
recognition and enforcement apply equally to all for-
eign arbitral awards, regardless of their origin.**

Kosovo Arbitration Law does not provide a definition
of foreign arbitral awards, while each award made
outside the territory of Kosovo is considered as a for-
eign arbitral award. According to the law, Kosovo
courts shall recognize arbitral awards made outside of
Kosovo as effective and enforce them if such awards
are recognized and are published as enforced, accord-
ing to requirements of the law.* In this regard, Kosovo
has provided assurance to recognition of all foreign
arbitral awards, to the extent of them being considered
as a de facto reciprocity clause.”” To this end, any foreign
award, including Slovenian made arbitral awards, will
be recognized and enforced provided the grounds for
dismissal are not satisfied.?

The party in possession of an arbitration award and
secking its enforcement thereof shall file the request
for recognition and enforcement before the com-
petent court, namely the Commercial Department
within Pristina Basic Court. In the similar, if not ex-
act language with the requirements of the New York
Convention®, the party shall be able to present to the
court the authenticated original award (or a duly cer-
tified copy), the original arbitration agreement (or a
duly certified copy) and should the language of either
of the above not be in an official language of Kosovo,
a translation thereof. Similar to the approach taken
on the so-to-say technical requirements, paragraph 4
of Article 39 is a copy of Article V of the New York
Convention.

23 Slovenian Arbitration Act (2008), Art. 42 para 2.

24 See generally Gali¢, A.: Recognition and Enforcement of Domestic and
Foreign Arbitral Awards in Slovenia, Zbornik znanstvenih razprav —
LXXIIL letnik, 2013, pp. 131-134, available at http://www.pfuni-lj.
si/media/04.galic.sum.eng_2013.pdf (30. 8.2016).

25 Kosovo Arbitration Law, Art. 39.
26 1Ibid.

27 Ibid. at 21.

28 Ibid. at 22.

29 New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards, Art. IV.
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Due to the fact that commercial arbitration is a new
component of the legal industry in Kosovo and yet not
entirely tested in practice, the foreign legal and busi-
ness community sometimes perceives it as a road less
travelled. However, for as much as ticking the boxes of
an arbitration-friendly forum is a necessity, the coun-
try has done so. The arbitration law does not extend the
role of courts further than the already reliable foreign
arbitral acts, whereas through the one sided adoption
of the New York Convention, the arbitral awards ren-
dered abroad are recognized and enforced in Kosovo,
undergoing the requirements of the convention. With
the above continuously being applied in practice, busi-
nesses in central and southeastern Europe have been
provided with a new forum for dispute resolution.
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When a traditional arbitral award is rendered, the los-
ing party shall comply with the outcome of the award
voluntarily, otherwise, the winning party has the right
to resort to a national court in the country in which the
losing party has assets in order to recognise and enforce
the award against the losing party under the New York
Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 1958 (‘the NYC’), as
well as under pertinent national laws. In the case of
an e-arbitral award, the questions that might be raised
regarding (A) whether a national court will accept an
action made by the winning party for the recognition
and enforcement of an online arbitral award (‘e-arbi-
tral award’) arising out of cross-border e-commerce
disputes, (B) what is the legal basis on which the court
will rely for the enforcement of such an award. (C) will
the court enforce online arbitration agreements (‘e-ar-
bitration agreements’) in the same manner and to the
same effect as traditional arbitration agreements, and
(D) what is the legal basis on which the court will rely
for such enforcement.

*  The author is grateful to Prof. Dr. Tibor Virady, and to Prof. Dr. Mark-
us Petsche. He is also grateful to Peter Riznik, attorney-at-law (Slove-
nia), and to Luisa B. A. Quintdo, attorney-at-law (Brazil) for their kind
assistance.
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In this article, I will deal with the judicial enforcement
of e-arbitral awards, and also with the enforcement of
e-arbitration agreements, focusing on how national
courts apply the provisions of the NYC when dealing
with the enforcement of both e-arbitral awards and
e-arbitration agreements.

Arbitral awards arising out of business-to-consumer
(‘B2C’) contracts are excluded from the scope of the
NYC on the grounds that the convention is mainly ap-
plicable to disputes between businesses. According to
some commentators, one of the central purposes of the
commercial reservation contained in Article I (3) of
the NYC was to prevent the mandatory enforcement
of pre-dispute arbitration clauses when one of the par-
ties is a consumer.! However, not all of the states that
have adopted the NYC have made this commercial
reservation.” In addition, arbitration as a technique
for solving disputes is not deemed the first choice
in both traditional B2C contracts or in online B2C

1 See Keran, S., Joseph, M.: Online Arbitration of Cross-Border, Busi-
ness to Consumer Disputes, University of Miami Law Review, Vol.
56/2002, pp. 9. The authors referred to Morrison & Foerster, “Legal
Obstacles to ADR in European Business-to-Consumer Electronic
Commerce”, which was available as from March 1, 2012 at http://
www.kuner.com/data/pay/adr.pdf (27. 8. 2016).

2 On the list of countries, which made the commercial reservation, see

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NY-
Convention_status.html (27. 8.2016).
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contracts in most jurisdictions. This is attributed to the
imbalance power between the contracting parties in
such contracts, and also because of public policy con-
siderations. That is, a pre-dispute arbitration clause in
B2C contracts is often included in the main contract,
and also concluded before the dispute arises where the
consumer in most cases cannot negotiate such unfair
terms. On this matter, the EU Directive No. 2013/11/
EU on Alternative Dispute Resolution for Consumer
Disputes restricts consumers’ ability to waive their
rights to resort to courts, rather, the above Directive
provides in Article 10 (1) that any agreement between
a consumer and a trader to submit a complaint to
ADR and waive the right to go to court is not binding
on the consumer if it was concluded before the dispute
arose, and if it has the effect of depriving the consumer
of his right to bring an action before the courts for the
settlement of the dispute.® In the United States, how-
ever, arbitral awards rendered out of B2C disputes can
be recognised and enforced in the same manner and to
the same effect as arbitral awards rendered out of busi-
ness-to- business (‘B2B’) disputes under the Federal
Arbitration Act (hereafter “the FAA”).*

Finally, this article shall exclude the enforcement of
e-arbitral awards based on self-enforcement mecha-
nisms such as the enforcement made by means of tech-
nological code widely used in the context of ICANN’s
UDRP that is because the decisions made by ICANN’s
UDRRP are not enforceable in national courts.?

As a general rule, cross-border e-arbitral awards may
be recognised and enforced in the same manner and to
the same effect as traditional arbitral awards because
no specific rules governing recognition and enforce-
ment of online arbitral awards have been promulgated
yet. On that basis, the winning party may rely on the
NYC when making an application in a national court
secking recognition and enforcement of an e-award, as

3 http://eur-lex.curopa.cu/legal-content/en/TXT/?uri=CELEX-
:32013L0011 (29. 8. 2016).

4 See Amy, J. S.: American Exceptionalism in Consumer Contracts,
Loyola University Chicago International Law Review, Vol. 10, Issue
1/2012, pp. 81-103.

5  On self-enforcement and UDRP procedure, see Kaufmann-Kohler, G.
and Schultz, T.: Online Dispute Resolution: Challenges for Contempo-
rary Justice, Kluwer Law International, Netherlands. 2004, pp. 222-223.

we will see in detail below. Of course, the winning par-
ty may also rely on national laws of arbitration in the
country of enforcement as the more-favourable-right
provision of Article VII of the NYC. Apart from that,
the winning party may rely on national laws regulating
e-commerce transactions based on the above provision.
These may include, inter alia, national laws on e-com-
merce, national laws on e-signatures, and national laws
on e-communications and e-commerce transactions.

As a precondition for the enforcement of an e-arbitral
award, a national court must first examine the validi-
ty of an e-arbitration agreement, either as to form or
as to substance. That is because invalidity of an arbi-
tration agreement may be used as one of the grounds
for refusing recognition and enforcement pursuant
to Article V (1) (a) of the NYC. Of course, a nation-
al court can exercise a discretionary power on ruling
whether exchange of letters or telegrams of Article IT
(2) of the NYC includes e-communications, as we will
see below.”

Unlike the NYC, the UNCITRAL Model Law on
International Commercial Arbitration as amended in
2006 includes liberal provisions relating to arbitration
agreements concluded online. This would certainly
assist the winning party, especially if the enforcing
country is a Model Law country. In Article 7 (4), en-
titled Definition and Form of Arbitration Agreement,
the Model Law clearly indicates that the requirement
that an arbitration agreement be in writing is met
by an electronic communication if the information
contained therein is accessible so as to be useable for
subsequent reference. The same article further defines
“electronic communication” as any communication
that the parties make by means of data messages. A
“data message” means information generated, sent,
received or stored by electronic, magnetic, optical or
similar means, including, but not limited to, electronic
data interchange (EDI), electronic mail, telegram, tel-
ex or telecopy.®

6 The enforcement of foreign arbitral awards is easier at the internation-
al level than the enforcement of foreign courts’ judgments because no
international convention regulating the enforcement of foreign courts’
judgments has been promulgated yet.

7 Seeinfrafn.35, and fn. 36.

See http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07
-86998_Ebook.pdf (27. 8.2016).



Once an application for recognition and enforcement
of an award is made before a national court, the court
shall begin a review process of that award based on
the provisions of the NYC, as well as based on any
other related provisions, as stated above. In doing so,
the court often reviews the procedural aspects of an
arbitral award since the grounds for refusing recogni-
tion and enforcement of an award are procedural in
nature, and no review — as a general prohibition — on
the merits is available in enforcement proceedings.’
Nevertheless, a national court may review the merits
of the case, as an exception to the general prohibition,
when it finds that such review is necessary for the ver-
ification of the grounds for the refusal of recognition
and enforcement, especially in case of allegations per-
taining to the public policy ground, which is deemed
— to some extent — a substantive ground.

To conclude, the NYC givesa national court the right to
ascertain whether an arbitral award meets the require-
ments for enforcement before enforcing it in its own
territory. Additionally, national arbitration laws grant
courts the right to review the arbitral award in order to
ensure that it meets the requirements for enforcement.
Such judicial review differs from state to state and even
from one court to another within the same state. For
a more liberal judicial review of e-awards, a national
court may consider, aside from the provisions of the
NYC and national laws of arbitration, the Model Law
on International Commercial Arbitration as amend-
ed in 2006, national laws regulating e-commerce,
including those relating to e-signature and e-commu-
nications, international conventions, and model laws
regulating e-commerce and e-signatures.

In the following paragraphs, I shall deal with the

enforcement of cross-border e-arbitral awards and

9 This doctrine, prohibition of the review of the arbitral award on the
merits, is widely recognised in both common law and civil law coun-
tries. In the United States, for example, Section 10 of chapter 1 of the
FAA that relates to the grounds for vacating of an arbitral award does
not provide for such review. In the United Kingdom, the 1996 Act al-
lows parties to agree to review an arbitral award for legal errors. Under
Section 69(1), a party to arbitral proceedings may (upon notice to the
other parties and to the tribunal) appeal to the court on a question of
law arising out of an award made in the proceedings. In France, Article
1520 of the NCCP does not provide for such review, and the review
of an award never concerns errors made by the arbitrator or the arbi-
trator’s possibly erroneous interpretation of law. For practical examples
on this doctrine from the above jurisdictions see Amro, L: Recognition
and Enforcement of Foreign Arbitral Awards in Theory and in Prac-
tice: A Comparative Study in Common Law and Civil Law Countries,

Cambridge Scholars Publishing, United Kingdom. 2014, pp. 136-138.

e-arbitration agreements under the NYC, which has
been described by some commentators as the main
pillar in the edifice of international commercial arbi-
tration.

Dealing with e-arbitration will not be fruitful if an
arbitral award cannot be enforced under the NYC
as international legal mechanism governing recogni-
tion and enforcement of foreign arbitral awards. The
question that will always be raised by commentators
is whether an e-arbitral award made and signed elec-
tronically meets the conditions for the enforcement
set out in the NYC, especially under articles Il and V
(1) (e), which state that only binding arbitral awards
can be recognised and enforced in national courts of
the Contracting States. Apart from that, Article IV of
the NYC that deals with the formality issues may raise
many questions when online awards are at issue, as we
will note below.

To answer the above question, it should be referred
first to Article III of the NYC, which provides that:
“Each Contracting State shall recognise arbitral
awards as binding [...]”. Moreover, this article requires
the Contracting State to enforce the arbitral awards in
accordance with the rules of procedure of the territory
where the award is relied upon, under the conditions
laid down in the following articles. On the one hand,
this article reflects the diversity of legislations in the
Contracting States. On the other hand, this article
represents the disparity of the procedural application
of the NYC inside the Contracting States.'’ This pro-
vision may constitute a supportive provision in favour
of recognition and enforcement of e-arbitral awards in
national courts of the NYC’s states, especially in those
countries whose laws regulate the matters pertaining
to e-documents, including e-arbitration agreements
and e-arbitral awards, liberally. In particular, a national
law of arbitration in each Contracting State regulates
the procedures governing recognition and enforce-
ment of foreign awards. This kind of liberty granted by
the NYC to the Contracting States is known as “The

10 The non-unification of the procedural application of the NYC forms
an obstacle for the winning party seeking recognition and enforcement
of a foreign award in different Contracting States, especially if the state
restricts the foreign investment based on the doctrine of state sover-
eignty.

Dealing with e-arbitration
will not be fruitful if an
arbitral award cannot be
enforced under the NYC
as international legal
mechanism governing
recognition and
enforcement of foreign
arbitral awards



The more-favourable-
right provision includes
the provisions of the

law of the country of
enforcement, or any other
multilateral or bilateral
treaties that have been
signed or ratified by the
enforcing state, including
the NYC

Online arbitral awards
rendered and signed
electronically can be

recognised and enforced
in national courts under
the NYC, particularly
based on the principle
of procedural liberty
contained in Article I1I,
and also based on the
more favourable-right-
provision contained in
Article VII of the NYC

principle of procedural liberty”!! This procedural lib-

erty differs from one state to another as follows:

+ In some countries, recognition and enforcement of
a foreign award is regulated by specific rules enact-

ed for this purpose.

+ When the state has no specific rules of procedure,
the same rules applicable to the enforcement of the
domestic awards might be considered."

+ Through the same rules of procedure applicable
to the enforcement of courts’ judgments as in

England.”

Opverall, each state is free to determine the proce-
dural provisions for recognition and enforcement
of cross-border (foreign) arbitral awards in its own
territory. However, it does not necessarily mean that
the applicable procedures for the recognition and en-
forcement of foreign awards shall be the same as those
applicable to the enforcement of domestic awards.*

Also, in order find an answer to the above question,
I must refer to Article VII of the NYC, which reads:

“The provisions of the present Convention shall not
affect the validity of multilateral or bilateral agree-
ments concerning the recognition and enforcement
of arbitral awards entered into by the Contracting
States nor deprive any interested party of any right he
may have to avail himself of an arbitral award in the
manner and to the extent allowed by the law or the
treaties of the country where such award is sought to

be relied upon.”

The above article requires the competent court to
apply the more-favourable-right provision in regards

11 In some civil countries, including France and Germany, the Code of
Civil Procedure regulates the process of recognition and enforcement
of foreign awards.

12 In some Contracting States, the rules of procedure for the enforcement
of a foreign arbitral award differ from those applicable to domestic
awards.

13 Regarding this issue see Goldman / Gaillard / Fouchard on Internation-
al Commercial Arbitration, Kluwer Law International, The Hague/

Boston/London.1999, pp. 968.

14 For a comparison between the enforcement of domestic awards and the
recognition and enforcement of foreign awards see Lew, J. D. M., Mis-
telis, L. A., Kroll, S. M.: Comparative International Commercial Ar-
bitration, Kluwer Law International, The Hague/London/New York.
2003, pp. 691-693.

to recognition and enforcement of foreign arbitral
awards. The more-favourable-right provision includes
the provisions of the law of the country of enforce-
ment, or any other multilateral or bilateral treaties
that have been signed or ratified by the enforcing state,
including the NYC. The more-favourable-right pro-
vision might also be applicable to the enforcement of
foreign arbitration agreements, as we will see below. In
that, the UNCITRAL recommends that article VII,
Paragraph 1, of the NYC should be applied to allow
any interested party to avail itself of rights it may have,
under the law or treaties of the country where an arbi-
tration agreement is sought to be relied upon, to seeck
the validity of such an arbitration agreement."” In prac-
tice, the competent courts of the NYC Contracting
States permit the enforcement of foreign awards based
on Article VII of the NYC if such enforcement is
permitted under the domestic law of the country of
enforcement.'® Consequently, the courts preserve the
party seeking enforcement of an arbitral award all the
rights under the domestic law of the country of en-
forcement.!”

Based on the above analysis, online arbitral awards
rendered and signed electronically can be recognised
and enforced in national courts under the NYC, par-
ticularly based on the principle of procedural liberty
contained in Article III, and also based on the more
favourable-right-provision contained in Article VII of
the NYC. In other words, the winning party in the on-
line arbitration may rely either on international con-
ventions or on national laws of the country in which
recognition and enforcement is sought as long as a
national law deals with the formality issues contained
in Article IV of the NYC, and with the issues relating
to e-commerce and e-documents liberally. However,
it is desirable that the party seeking recognition and
enforcement of an e-arbitral award provides the court
in the enforcing county a printed copy of an arbitral
award signed by the arbitrator(s) to ensure that it will
not be denied enforceability.

15 See “Recommendation regarding the Interpretation of Article II, Para-
graph 2, and Article VII, Paragraph 1, of the Convention on the Rec-
ognition and Enforcement of Foreign Arbitral Awards”, adopted by
the United Nations Commission on International Trade Law on 7 July
2006 at its thirty-ninth session”, searchable at http://www.uncitral.org
(27.8.2016).

16 See Sampliner, G.: Enforcement of Nullified Foreign Arbitral Awards,
Journal of International Arbitration, Vol. 14, No 3/1997, pp. 142.

17 See Leahy, E.R., Bianchi, C. J.: The Changing Face of International Arbi-
tration, Journal of International Arbitration, Vol.17, No 4/ 2000, pp. 32.



To give an example of national laws, the party secking
the enforcement of an arbitral award in Germany must
produce only the award or a certified copy of it accord-
ing to Section 1064 (3) ZPO. That is, the German
Arbitration Law contained in the ZPO does not re-
quire providing a copy of an arbitration agreement,'®
while the NYC requires in Article IV the party secking
recognition and enforcement to provide the original
arbitration agreement, or a duly certified copy of it.
German courts deal in a liberal manner with the for-
malities required for recognition and enforcement of
an arbitral award based on the above Section of ZPO.
In this, German courts rely on Section 1064 (1) and
(3) ZPO as a more-favourable-right provision, which
allows the party seeking recognition and enforcement
in Germany to supply only the original arbitral award
or a certified copy thereof. To put this into a practi-
cal context, the Munich Court of Appeal decided in
a decision dated 23 February 2007 to enforce an ar-
bitral award based on the less strict requirement of
the German law, rather than Article IV of the NYC,
holding:

“The request for enforcement is admissible ... to the
extent that Art. IV Convention requires further doc-
uments and a translation and sets requirements for
their form, and those requirements are not contained
in Sect. 1064 (1) and (3) ZPO, the more-favoura-
ble-right principle applies pursuant to Art. VII (1)
Convention. German law, which is more favourable
to recognition, mandates, also for foreign arbitral
awards, that only the original arbitral award or a
certified copy thereof be submitted... the claimant has
met these requirements, since it supplied a copy of the
arbitral award of 26 June 2006, certified by a notary
public™”

A national law may impliedly allow, in some circum-
stances, the recognition and enforcement of an award
rendered in an electronic form. Some national laws
have broadened the concept of an arbitral award, in-
cluding the English Arbitration Act of 1996 and the
Swiss Code on Private International Law. According
to Section 52 of the English Arbitration Act and
to Article 189 (1) of the Swiss Code on Private

18 ZPO, §1064 (1). This paragraph is similar to Art. 35(2) of the Model
Law of 1985.

19 On this decision see http://www.dis-arb.de (27. 8. 2016), cited in YB,
Vol. XXXII1-2008 (Germany, no. 111), pp. 521-522.

International Law, parties are free to agree on the
form of an award. This means that both the English
Arbitration Act and the Swiss Code on Private
International Law do not require an award to be in a
specific form. Consequently, an e-arbitral award shall
be recognised and enforced in both jurisdictions in
the same manner and to the same effect as a tradition-
al award, noting that the NYC does not deal directly
with the form of an arbitral award. However, it is de-
sirable that arbitrators issue a hard copy of an e-award
in order to meet the formality requirements of Article
IV of the NYC, especially in those countries whose
national arbitration laws require that an arbitral award
be in writing and signed by the arbitrators. On this
matter, some commentators suggest, if in some states
of the USA or countries the enforcement of an arbitra-
tion award depends upon a court’s review of the arbi-
tration proceeding and a stamp of approval over fun-
damental procedural rights, then extreme care must be
taken to draft the arbitration agreement clearly, follow
the terms of the agreement, and do whatever is pos-
sible to record all transactions in getting to and pre-
senting in front of the arbitrators. All computer-based
correspondence or conferencing should, to the extent
possible, be recorded in hard copy.”

Besides this, the winning party may rely on national
laws regulating e-commerce transactions, including
those relating to e-signature, based on the wording of
Article VII of the NYC. That is, an e-signature of the
arbitral award shall have the same legal validity as a
handwritten signature in enforcement proceedings. To
give an example of such validity from a common law
country, the Electronic Communication Act of 2000
in England provides in Section 7 (1) of Part II, entitled
“Facilitation of electronic commerce, data storage, etc.”:

“In any legal proceedings: (a) an electronic signature
incorporated into or logically associated with a par-
ticular electronic communication or particular elec-
tronic data, and (b) the certification by any person of
such a signature, shall each be admissible in evidence
in relation to any question as to the authenticity of
the communication or data or as to the integrity of the
communication or data.

20 See Berlin, C.: Online Arbitration for Online Coverage Disputes: Ar-
bitrating a Coverage Dispute over the Internet, Journal of Insurance
Coverage, Vol. 5, Issue 1/2002, p. 57.
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(2) For the purposes of this section an electronic sig-
nature is so much of anything in electronic form as:
(a) is incorporated into or otherwise logically associ-
ated with any electronic communication or electronic
data; and (b) purports to be so incorporated or asso-
ciated for the purpose of being used in establishing the
authenticity of the communication or data, the integ-
rity of the communication or data, or both.

(3) For the purposes of this section an electronic signa-
ture incorporated into or associated with a particular
electronic communication or particular electronic
data is certified by any person if that person (whether
before or after the making of the communication) has
made a statement confirming that: (a) the signature
(b) a means of producing, communicating or verify-
ing the signature, or (c) a procedure applied to the sig-
nature is (either alone or in combination with other
factors) a valid means of establishing the authenticity
of the communication or data, the integrity of the
commaunication or data, or both.”!

To give another example from a civil law country, the
Law on E-Signature in Germany has recognised in
Article 23 the validity of a foreign e-signature although
the same article distinguishes between electronic sig-
natures originating in EU member states or states of
the European Free Trade Association (EFTA), and
electronic signatures originating in third countries.”

As such, an e-arbitral award might be deemed original
as stipulated under the NYC in some jurisdictions, and
an e-signature may suffice for the purposes of authen-
ticity requirement as equivalent to handwritten signa-
ture, which is deemed a precondition for recognition
and enforcement of an arbitration agreement and an
arbitral award under the NYC. This means that the tra-
ditional handwritten signature is replaced by an elec-
tronic signature “a signature certificate”, which can be
obtained online from any electronic signature provider,
also known as “certification service provider”

21 On this Section, see http://www.legislation.gov.uk/ukpga/2000/7/
part/I1 (27.8.2016).

22 See Bierekoven, C., Bazin, P., Kozlowski, K.: Electronic Signatures in
Germany, French and Polish Law Perspective, Digital Evidence and
Electronic Signature Law Review, pp. 7-13, available at: http://sas-
space.sas.ac.uk/5381/1/1719-2303-1-SM.pdf (27. 8. 2016).

23 To give an example on accredited certification service providers:
The Deutsche Post (German Post) is deemed a certification ser-
vice provider where interested users who must be also the domain
owner, including companies and individuals, can apply online for

This kind of certificate provides secure web commu-
nications and increased trust for users involved in
e-commerce transactions since it helps arbitrators
and parties to ascertain that the signature originates
from the party which uses it. Otherwise, arbitrators
may sign a printed copy of an e-award at the place
of arbitration that has been determined according to
the parties’ agreement, and post it to the parties and
to the online arbitration institution, under its own
rules by which the e-arbitration agreement has been
concluded, the e-arbitral process has been conducted,
and the e-award has been rendered, if institutional
e-arbitration is applicable. Most common law and civil
law countries including, but not limited to, the USA,
the UK, France and Germany have enacted laws that
regulate the use of e-signatures in e-commerce transac-
tions. In these countries, e-signatures of the arbitrators
on an arbitral award, and those of the parties, may be
admissible and have the same evidential value as hand-
written signatures as prima facie evidence in national
courts. In very few countries, however, there are some
challenges facing the use e-signatures in cross-border
commercial arbitration such as business and techno-
logical challenges, aside from challenges that relate to
the use of an e-signature as evidence in national courts
in these countries.

Finally, and maybe most importantly, some national
laws, especially in civil law countries, allow filing of
cases, submission of documents, and production of
evidence through a unified online information sys-
tem. By analogy, this may also be applicable to the
submission of cases pertaining to the enforcement
of cross-border arbitral awards rendered online. For
example, in Brazil, a civil law country, there is an ex-
tensive use of e-procedure under the new code of
civil procedure as amended in 2015, which includes

obtaining a digital signature, available at: http://www.deutsche-
post.de/dpag?tab=18&skin=hi&check=yes&lang=de_EN&xml-
File=link1017535_49490 (28. 8. 2016). To give another example,
AuthentiDate, available at: http://www.exceet-secure-solutions.
de/en/digital-transformation-the-competitive-edge/ (29. 8. 2016),
which offers innovative business process solutions, software and cloud
services using electronic signatures and timestamps for small, medi-
um and large companies nationally and internationally in accordance
with the New Electronic Signature Act of 2001, also known as “The
New Electronic Signature Act-SigG”, and also in accordance with
the Directive of 13 December 1999 on a Community framework for
clectronic signatures, also known as (Directive 1999/93/EC of the
European Parliament and of the Council of 13 December 1999 on a
Community framework for clectronic signatures), see http://merlin.
obs.coe.int/show_iris_link.php?iris_link=2000-1%3A5&id=515
(28.8.2016).



provisions that regulate e-procedures.”* Under Article
228 (2), electronic submissions, briefs, petitions or any
other documents are incorporated in the case files as
soon as they are electronically submitted.” In addi-
tion, the Law No. 11.419 of 2006, which amended the
Brazilian Code of Civil Procedure of 1973, governs
the electronic judicial processes through provisions
that deal, inter alia, with the period of transition to
e-procedures.?® In practice of law, the Superior Court
of Justice (‘STJ’), which exercises an exclusive jurisdic-
tion over the recognition of foreign judgments and
foreign arbitral awards under Article 105 (I) (i) of the
Constitution of Brazil of 2008 as amended in 2014,%
has created a system for electronic filing of lawsuits and
submissions (e-STJ). Through this e-system, Brazilian
lawyers can file lawsuits pertaining to the recognition

24 The Code of Civil Procedure of Brazil is available only in Portuguese,
see htep://www.planalto.gov.br/ccivil_03/_at02015-2018/2015/lei/
113105.htm (28. 8.2016).

25 The provision is available only in Portuguese, translated to English by:
Luisa B. A. Quintio, attorney-at-law, the dispute resolution practice of
Justen, Pereira, Oliveira & Talamini (Brazil).

26 This law is available only in Portuguese, see http://www.planalto.gov.
br/ccivil_03/_At02004-2006/2006/Lei/L11419.hem (28. 8. 2016).
The related provision translated to English by: Luisa B. A. Quintio.
She further added that Sao Paulo State Courts are subject to a specific
set of rules that govern their internal affairs and judicial communica-
tions (NSCGJ). The NSCG]J has specific rules concerning the trans-
mission of information and official communications made electronical-
ly under Section XIII, as well as a whole chapter regarding e-procedure
itself (Chapter XI). However, all the provisions are limited to proceed-
ings conducted at the Sao Paulo State Courts. On the NSCG]J, which is
available only in Portuguese, see
http://www.tjsp.jus.br/Download/ConhecaT JSP/NormasJudiciais/
NSCG]J TomoIDJETachado.pdf (28. 8. 2016).

See  https://www.constituteproject.org/constitution/Brazil_2014.pdf
(28. 8.2016). Although Article 105 (1) (i) of the Constitution does
not expressly indicate the recognition of foreign arbitral awards, some
commentators in Brazil concluded that the STJ has also an exclusive
jurisdiction over the recognition and enforcement of foreign arbitral
awards because arbitral awards are equivalent to court’s judgments
since the enactment of the Brazilian Law of Arbitration of 1996. On
this matter, Cesar Pereira Guimaries states that: “A domestic arbitral
award in Brazil can therefore be enforced before a judicial court with-
out any prior recognition procedure, almost exactly as if it were a court
judgment. A foreign award can also be enforced in the same terms, but
only after it has been recognized by the STJ. The language of the Con-
stitution does not expressly mention arbitral awards as being subject to
recognition by the ST, but the interpretation given to Article 105, I,
“i” of the Constitution encompasses arbitral awards, particularly after
they have been given the status of sezzenga by Law n. 9.307. This matter,
together with numerous other topics of Law n. 9.307, including the
abolition of the double exeguatur, was examined by the STF in the im-
portant leading case SE 5.206 AgR/EP, in which the constitutionality
of Law n. 9.307 was upheld”. See “Recognition of Foreign Judgments
and Awards In Brazil” in Marcal Justen Filho, Cesar Pereira Guimaries,
and Maria Augusta Rost, Brazil Infrastructure Law, Eleven Internation-

al Publishing, The Hague. 2016, pp. 463.
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and enforcement of foreign judgments and foreign
awards electronically.

To give another example, the Code of Civil Procedure
in Greece, as amended in 2015, allows in Article 119
(4)* an electronic filing of applications, documents
and evidence, provided that the document contains an
advanced electronic signature within the meaning of
Article 3 (1) of the Presidential decree of 2001.’ In
addition, the Presidential Decree on Electronic sub-
mission of motions and related documents (evidences
and procedural documents) before the civil courts of
2013, Hlextpovixy xarddeay mpordoewy xar oyeTindy
yypdpwy (amodetxtinady uéswy xau Nadixactixdy ey-
ypdpwy) evimov Twv moltixdy dxactyplev® allows
production of documents, evidence, and e-payments
online. However, this requires, among other condi-
tions and principles, establishing an e-filing system in
both civil courts and bar associations of Greece, using
an advanced e-signature by lawyers, ensuring transpar-
ency, control the correctness of the process and the re-
liability of each individual activity and personal infor-
mation of all interested individuals and organizations
“providers’, ensuring continuity of service by enabling
the processing of the case until the publication of the
decision and the appeal, and finally ensuring technical
support from providers of electronic filing services.*

28 The provision is available only in Greek (author’s translation). The
provision in Greek reads: “4. To Sdypada xabe dpvoews, etvar Suvardy
vo. uToPalhovTon ko pe nhekTpovikd péow, eddoov Gépouy TponyMEVN
nhextpoviki) vToypad, Katd THY Evvoln Tov dpfpov 3 map. 1 Tou .
150/2001 (A 125). Katé tov idto tpémo etvou dvvatd ve vmoBalhovra
KoL ToL emikaAodUEVeL pE TG TpoTaaEls amodetkTikd péoe. To dixdypado
o éxet vmrofbhnBel ue nhextpovikd uéon Bewpetton 6T1 kaTaTébnKe, epdoov
emoTpadel CTOV ATOTTOM )L TOV YYpAdov b TO SIKATTHPLO NAEKTPOVLKY
amddeily, mov Ba dépet mponypévy NhexTpOVIK VTOYPADN, KaTE THY AV
gvvoun kot Bo wepiéyet ke T éxBean katédeane”. On this Code in Greek,
see http://www.dsanet.gr/1024x768.htm (28. 8. 2016).

29 On this presidential decree, which is available only in Greek see
hetp://dide.flo.sch.gr/Plinet/Nomothesia-Internet/PD.150-2001.pdf
(28. 8. 2016). Sce also hteps://www.taxheaven.gr/laws/law/index/
law/470 (28. 8. 2016).

30 The law is available only in Greek (author’s translation). On the provi-
sions of this decree in Greek see http://www.dsanet.gr/Epikairothta/
Nomothesia/pd150.htm (28. 8. 2016). See also https://www.taxheav-
en.gr/laws/law/index/law/549 (28. 8.2016).

31 Ibid.
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National courts in some
common law and civil
law countries, including
Switzerland and Israel,
have decided to enforce
e-arbitration agreements
in the same manner and
to the same effect as
traditional arbitration
agreements

Article IT (2) of the NYC requires that an arbitration
agreement be in writing and signed by the parties. One
may comment on the writing requirement contained
in above article as follows:

“What constitutes a ‘writing . . . signed by the parties’
becomes a valid topic of discussion in the online world.

The ubiquitous ‘I agree’ button is not enough to satisfy

the treaty’s requirements, but will current electronic
signature acts work? Further, is that to which a party

agreed in an online arbitration clause even close to

what took place? This all relates the fourth circle of
basic e-commerce issues: impersonal, distant, linguis-

tically and culturally diverse, unsecure, jurisdiction-

less, and lacking in an absolute set of controlling law.

This fourth circle is the most novel, amorphous, and
dynamic and requires counsel to be familiar enough

with e-commerce issues to anticipate risks.”*

Due to the different judicial interpretations of the
form requirement in the Contracting States’ courts,
the UNCITRAL recommends that the Contracting
States’ courts interpret Article II (2) of the NYC
considering, inter alia, the wide use of electronic
commerce. Specifically, it recommends that Article II,
Paragraph 2, of the NYC be applied recognising that
the circumstances described therein are not exhaus-
tive.* Also, the Model Law on E-Commerce of 1996
adopts abroadened and modern definition of the form
requirement under Article 6 (1), which reads: “Where
the law required information to be in writing, that re-
quirement is met by a data message if the information
contained therein is accessible so as to be usable for sub-
sequent reference”. Additionally, national laws in some
civil law countries, including Germany, Switzerland,
Austria, and Slovenia, have broadened the concept
of an arbitration agreement to include an exchange
of letters (telex, telegram) or other means of telecom-
munications such as facsimile or e-mail “e-arbitration
agreement’. This important development is attributed
to the wide use of e-communications and e-documents
in modern international commercial transactions.>*

32 See Betlin, C,, supra fn. 20, pp. 58.
33 Seesupra fn. 15.

34 Hong-lin, Y., Nasir, M. comment on this development as follows: “Zhe

National courts in some common law and civil law
countries, including Switzerland® and Israel,** have
decided to enforce e-arbitration agreements in the
same manner and to the same effect as traditional ar-
bitration agreements. In addition, e-arbitration agree-
ments may be enforced under the UN Convention
on E-Contracting of 2005 (‘The ECC’) based on the
favourable provision provided by Article VII of the
NYC. The ECC provides new avenues under Article
20 for applying the same Convention to any electron-
ic communications relating to contracts that might
be concluded or enforced under other international
conventions, including the NYC. Article 20 (1) of the
ECC reads:

“The provisions of this Convention apply to the use
of electronic communications in connection with the
formation or performance of a contract to which any
of the following international conventions, to which
a Contracting State to this Convention is or may be-
come a Contracting State, apply: Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards (New York, 10 June 1958

use of traditional paper documents in international trade has been sharply
criticized. ‘Not only do paper documentation and procedures represent as
much as 10 per cent of goods value, they are slow, insecure, complicated
and growing. No one is in a position to ignore the fast development of
cyber-trade, which has generated a large number of electronic contracts
for the purpose of international trade, such as e-bills of lading and elec-
tronic arbitration agreements. Consequently, over the last decade both
international documents and national laws have started to address this
development”. See Can Online Arbitration Exist Within the Traditional
Arbitration Framework?, Journal of International Arbitration, Vol. 20,

No. 5/2003, pp. 459.

35 For example, in a case decided by the Swiss Supreme Court in 1995,
the Court interpreted Art. 2 (2) of the NYC broadly, considering that
‘exchange of letters or telegrams’ includes any other means of commu-
nications. The Court further observed that the form requirement of the
NYC is met since it is equivalent to that form provided by Art. 178 (1)
of the Swiss Code on Private International Law. The original decision
in French reads: “Larz. 178 al. 1 LDIP sinspire manifestement de cette
Sformulation. Celle-ci, qui a pris en compte le développement des moyens
modernes de communication, doit donc également servir 4 Uinterprétation
de lart. Il al. 2 de la Convention de New York. Il suit de la que les exi-
gences formelles posées par ce traité international se recoupent en définitive
avec celles de lart. 178 LDIP”. (Author’s translation). This decision is
available at http://servat.unibe.ch/verfassungsrecht/bge/c3121038.
heml (28. 8. 2016), cited as BGE 121 111 38, 44, E.2c.

36 See, for example, the decision of the Tel Aviv-Jafa Court of First In-
stance in Global Ltd., v. Advtive Imaging Technologies (case no. 38891-
10-11), Advtive Imaging Technologies v. Global Ltd. (case no. 55013-
11-11), available in Hebrew at: he.hh-law.co.il/files/shevach.doc (28.
8.2016). A translation of this decision made from Hebrew to Arabic.
A translation from Arabic to English made by the author.

37 The ECC, Art. 20 (1).



The above article aims to remove any obstacles fac-
ing electronic commerce under existing international
conventions identified by the same article, particularly
the NYC. In other words, the ECC enables national
courts to address issues pertaining to the use of elec-
tronic communications arising in the context of other
international conventions, especially the NYC.

Based on the above analysis, arbitration agreements
contained in international commercial contracts that
have been concluded online are valid, and are enforced
in national courts of the NYC states in the same man-
ner and to the same effect as conventional arbitration
agreements, bearing in mind that many national laws
have recognised the validity of e-arbitration agree-
ments, as well as the fact that some national courts
have decided to enforce such arbitration agreements.
National laws of evidence in most common law and
civil law countries, especially in the USA and in France,
have given e-documents, including e-arbitration agree-
ments, the same evidential value as written documents
in national courts.

The enforcement of cross-border e-arbitration agree-
ments in national courts is possible under the NYC
based on the more-favourable-right provision con-
tained in Article VII of the same Convention. As not-
ed earlier, the more-favourable-right provision might
be a national law, including arbitration laws or those
laws regulating e-commerce transactions, an inter-
national treaty or a convention, including the NYC.
In that, the reference of Article 20 (1) of the ECC to
the NYC, which links the NYC to e-commerce trans-
actions in general and to e-contracting in particular,
constitutes a supportive provision in favour of the en-
forcement of e-arbitration agreements under the ECC
as a more-favourable-right provision.

On this matter, one may observe that international
commercial arbitration laws and most national com-
mercial arbitration laws have recognised the legal
validity of arbitration agreements in an electronic
form, while e-arbitral awards are still required to be
in writing.*® In comparison, online arbitration agree-
ments and online arbitral awards are formed by using
the Internet and other related technological means so

38 See Liyanage, C.: Online Arbitration Compared to Offline Arbitration
and the Reception of Online Consumer Arbitration: An Overview of
the Literature, Sri Lanka Journal of International Law, Vol. 22, Issue
1/2010, pp. 186.

they are written in an electronic form rather than hard
copy.”’?

Despite the extra-territorial effect of online arbitral
awards, there are obstacles facing the enforcement of
e-awards in national courts of the NYC Contracting
States. These obstacles include the absence of the
form requirement of both arbitration agreement and
arbitral award, the absence of a physical place of arbi-
tration and non-designation of the place at which the
award is made, a violation of due process, including
oral hearings, the formality issues such as inability of
providing a duly authenticated original award or a duly
certified copy thereof, and the original agreement or a
dully certified copy thereof, the public policy consid-
erations, and finally the use of the e-payment system
facilitating e-commerce transactions for the enforce-
ment of e-arbitral awards. Most of these obstacles are
based on the grounds for the refusal of recognition
and enforcement of an arbitral award under the NYC.

The grounds for the refusal of recognition and enforce-
ment of an arbitral award are listed in Article V of the
NYC. % Some of these grounds may be raised by the
losing party, while other grounds may be raised by the
national court, ex officio. Paragraph one of the above
article enumerates a set of procedural grounds that
may be raised by the losing party, including invalidi-
ty of an arbitration agreement, a lack of due process,
irregularity in the composition of the arbitral tribunal
or arbitral procedure, and setting aside or suspension
of an arbitral award.

Paragraph two of Article V of the NYC lays down
two substantive grounds that might be raised by the
court, which exclusively include inarbitrability of the
subject-matter of the dispute, and contradiction of an
award to public policy of the country in which the rec-
ognition and enforcement is sought.

The writing requirement contained in Article I (1,2)
of the NYC may constitute an obstacle in some jurisdic-
tions that may hinder the enforcement of an e-arbitral

39 Ibid.

40 On the NYC convention see http://www.uncitral.org/pdf/english/
texts/arbitration/NY-conv/XXII_1_e.pdf (28. 8.2016).
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For avoiding these
obstacles resulting

from the absence of a
physical place in online
arbitration, parties may
designate the country in
which the e-arbitration
institution is based as the
place of arbitration, if
institutional arbitration is
applicable

A violation of due process
is also deemed one of the
major obstacles that may

hinder the enforcement of
online arbitral awards in

national courts

award,” especially in those countries whose national
laws deal in a restrictive manner with the form issues
in arbitration. In other jurisdictions, however, national
laws and courts skipped over such obstacle dealing in a
liberal manner with the form requirement, particularly
in civil law jurisdictions, including Germany, France,
Switzerland, Austria, and Slovenia as noted earlier.
This means that the writing requirement of an arbi-
tration agreement in these countries is no Ionger an
obstacle facing the recognition and enforcement of an
e-award. On this matter, one may observe that:

“It is quite clear that the second alternative of Article
II (2) was added in order ro facilitate practices in
international trade of concluding contracts by cor-
respondence. Its purpose was therefore to enhance
the possibility of concluding arbitration agreements
in international trade. Bearing in mind the state of
communication technology at the time — when the
fastest means of mass commercial communication was
the telegram — it is clear that the delegates included
the most modern technology without excluding future
developments in ways to transmit written words. One
should note that from today’s perspective the telegram
is a less secure way of communication than e-mail. An
e-mail message automatically contains the e-mail ad-
dress of the sender, which to some extent can be used
as a first source of information about the sender. There
was often no identification procedure for dispatching
telegrams.™

The absence of a physical place of arbitration may also
be an obstacle facing the enforcement of an e-arbitral
award in both common law and civil law jurisdictions,
especially since Article I of the NYC provides that:
“This Convention shall apply to the recognition and
enforcement of arbitral awards made in the territory of
a state other than the state where the recognition and
enforcement of such awards are sought [...]"* Also, this
is because the place of arbitration may determine the
procedural law of the arbitration lex arbitri, including

41 The NYC is silent regarding the law governing the writing requirement
and therefore, parties may use the law of either the country of setting
aside of an award or the country of recognition and enforcement of an
award.

42 See Arsic, J.: International Commercial Arbitration on the Internet:
Has the Future Come Too Early? Journal of International Arbitration,

Vol. 14, Issue 3/1997, pp. 216.
43 See Art.1(1), the NYC.

the validity of the arbitration agreement.* Apart
from that, national courts of the place of arbitration
often have jurisdiction to rule on issues relating to
arbitration such as ruling on applications for interim
measures, and applications for setting aside an arbitral
award.” In addition, the NYC, which is deemed a part
of a national law in most common law and civil law
countries, provides in Article V (1) (e) that a national
court has the right to refuse to recognise and enforce
an arbitral award if it has not become binding under
the law of the country in which the award was made.

For avoiding these obstacles resulting from the absence
of a physical place in online arbitration, parties may
designate the country in which the e-arbitration in-
stitution is based as the place of arbitration, if institu-
tional arbitration is applicable. In case of the absence of
such designation, the arbitrator(s) must designate the
place of arbitration based on rules of the arbitration
institution. In all other cases, the arbitrators must des-
ignate the place of e-arbitration, taking into account
the circumstances of the case, based on Article 20 (1)
of the UNCITRAL Model Law of 1985 as amended
in 2006, and also based on the original intention of the
parties to an e-arbitration.

Some commentators suggest adopting the principle
of delocalisation of international arbitration because
the application of this principle detaches international
commercial arbitration from control imposed by the
law of the place of arbitration /ex fori. Other commen-
tators, however, have contested this suggestion on the
grounds that this would encounter several legal prob-
lems, including the applicability of mandatory rules
and principles of lex fori, issues of arbitrability, the
validity of an arbitration agreement, and the extent of
intervention and support by national courts.*

A violation of due process is also deemed one of the
major obstacles that may hinder the enforcement of
online arbitral awards in national courts. Under Article
V (1) (b) of the NYC, the losing party may oppose

the recognition and enforcement of an arbitral award

44 See Altenkirch, M.: A Fast Online Dispute Resolution Program To
Resolve Small Manufacturer-Supplier Dispute Using the ODR M-S
Program, Dispute Resolution Journal, Vol. 67, Issue 3/2012, pp. S1.

45 Ibid.

46 See Amro, I.: The Use of Online Arbitration in the Resolution of In-
ternational Commercial Disputes, Vindobona Journal of International
Commercial Law and Arbitration, Vol. 18(2)/2014, pp. 140.



based on violation of due process if that party was not
given a proper notice of the appointment of the arbi-
trators or of the arbitral proceedings, or if it was not
able to be heard orally, or if it was unable to present
its case during the arbitral proceedings. However, only
very serious irregularities shall constitute a violation of
due process under the above provision.” With respect
to e-arbitration process, serious irregularities may in-
clude a true inability for one or both parties to allege
facts, submit arguments, or produce evidence due to
the technology chosen by the arbitral tribunal, for
instance, because such technology was particularly
difficult to use and prevented a party from filing its
submissions on time.* It may also include the absence
of a video-conferencing session and in-person meet-
ing, and the parties may oppose enforcement if the
law governing the arbitration provides for a right to be
heard orally and the parties have not waived it.*” Apart
from that, it may include lengthy technical failures, for
instance disruption of sound and image transmission
in a video conference allowing one party to make its
case without the other being online.”’

In this instance, the court in the country of enforce-
ment must decide whether there is a breach of due
process or not. If a court finds that a breach of due pro-
cess exists, the court may consider the request of the
losing party for refusing recognition and enforcement.
Even though it is difficult to prove a violation of due
process, the Hamburg Court of Appeal in a decision
dated 3 April 1975°" reversed the lower court’s deci-

47 See Schultz, T.: Information Technology and Arbitration: A Practi-
tioner’s Guide, Kluwer Law International, The Hague. 2006, pp. 120.

48 Ibid.
49 Ibid.
50 Ibid.

51 See YB, Vol. II-1977 (Germany, no. 11), p. 241. Despite this holding of
the Court of Appeal, Oberlandesgericht, German courts yet apply the
requests for refusing recognition and enforcement based on violation
of due process in a restrictive manner. An example is the decision of
the Court of Appeal of Thuringia on 8 August 2007 in which the court
dismissed the respondent’s objection to enforcement of the ICC award
on the ground of violation of German public policy, because the arbi-
tral tribunal lacked due process by failing to take into account the re-
spondent’s argument and witness statements. The court found that the
arbitrators had complied with the respondent’s right to due process and
as a result, the court held that there was no violation of due process as
a part of international public policy. In its reasoning, the court referred
to the findings of the Swiss Federal Supreme Court in the annulment
proceedings, which held that the arbitrators had complied with the de-
fendant’s right to due process. The court noted that the Swiss Court
applied the same notion of due process that is applicable in Germany.
As the Swiss Court’s conclusions in the annulment proceedings were
not visibly wrong and grossly incorrect, they were binding on and could

sion granting enforcement of the arbitral award made
in favour of the U.S. claimant. It refused to enforce the
award because the sole arbitrator violated due process
by not allowing the German firm (the respondent) to
present its case. The court noted that such an extreme
case existed since the arbitrator and the AAA> had
not only violated the principle of a fair hearing, but
the award was made without giving an opportunity to
the German firm to obtain knowledge of the letter the
other party had submitted.”® On this decision, Thomas
Shultz states:

“The arbitral tribunal would be well advised to make
sure that every document that it receives and that
is relevant to the case (i.e. not mere billing marters,
for example) is also properly transmitted to the other
party before taking the document into consideration.
The same holds true for documents that are uploaded
to a case management website but are not accessible
or readable by one party, for instance, because of the
use of a format that was unusual and had not been
agreed upon.”™*

In addition, a lack of due process, either in traditional
or online arbitration, may constitute a breach of public
policy in the country of recognition and enforcement.
In such a case, a court may refuse to recognise and en-
force an arbitral award, ex officio, relying on Paragraph
2 (b) of Article V of the NYC. Specifically, an error
in the transmission of an electronic document, which
is not received by one of the parties, may amount to
a violation of international public policy.> Moreover,
an absence of a face-to-face hearing may also be con-
sidered a violation of due process in some jurisdictions
based on public policy and consequently, an e-award
may not be recognised and enforced in national court
unless the parties have waived this right in their arbi-
tration agreement explicitly.

To avoid all of these obstacles, a national court will
deal in a liberal manner with the issues relating to due

not be reviewed by the enforcement court. On that basis, the court held
that there was no violation of due process as a part of international pub-
lic policy. On this decision see http://www.dis-arb.de (28. 8. 2016),
cited in YB, Vol. XXXIII-2008 (Germany, no. 113), pp. 534-540.

52 The American Arbitration Association to which the dispute was re-
ferred to arbitration under its own rules of arbitration.

53 See Amro, L, supra fn. 9, at pp. 162.
54 See Schultz, T., supra fn. 47, pp. 122.
55 Ihid, pp. 122.
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To avoid all of these
obstacles, a national
court will deal in a liberal
manner with the issues
relating to due process,
considering the specific
nature of an e-arbitral
award on the one hand,
and the national laws of
arbitration, which may
give parties the right to
waive oral hearings and
agree to conduct hearings
via means of technology,
on the other hand

process, considering the specific nature of an e-arbitral
award on the one hand, and the national laws of arbi-
tration, which may give parties the right to waive oral
hearings and agree to conduct hearings via means of
technology, on the other hand. On this matter, one
may assume that if the right to an oral hearing exists
and a videoconferencing session was held, it may be
recalled that this should not amount to a violation of
this right, as the goal of an in-person meeting is to be
able to react instantaneously to the allegations of one’s
opponent, and this goal is met in a videoconferencing
session.”® On that basis, holding an oral hearing by
means of videoconferencing should be regarded as a
valid form of oral hearing,’” especially since holding
an oral hearing may not be mandatory in some juris-
dictions, as stated above.

One may note that US. courts have found that an ar-
bitral tribunal must give the parties the opportunity
to be heard at a meaningful time, and in a meaningful
manner.”® US. courts have generally interpreted this
rule to require arbitrators to provide the parties with a
hearing on the evidence.”” However, the parties’ agree-
ment to settle their dispute through e-arbitration may
be deemed a waiver of hearing. To put this into a prac-
tical context, the parties’ agreement to use the ODR
M-S Protocol, as an application of the International
Centre for Dispute Resolution (hereafter the ICDR’),
should constitute such a waiver.?’ In other jurisdic-
tions, a national court may consider the institutional
arbitration rules under which parties agree to settle
their dispute, especially the fact that some of these
rules may allow online hearings. For example, the rules
of the International Commercial Arbitration Court
in Russia (‘ICAC’) give any of the parties the right to
request to participate in the hearing by means of vid-
eoconferencing, or e-hearing.®

With respect to an online notification, some national
laws have impliedly recognised the notification of an

56 Ibid, pp. 120.

57 Ibid.

58 On some of these decisions see, for example, ran Aircraft Indus. v. Avco
Corp., 980 F2d 141, 145-46 (2d Cir. 1992); Generica Ltd. v. Pharma-
ceuticals Basics, Inc., 125 F3d 1123, 1129-131 (7th Cir. 1997).

59 See, for example, Hoteles Con-dado Beach v. Union De Tronquistas, 763
F2d 34, 40 (1st Cir.1985).

60 See Altenkirch, M., supra fn. 44, pp. 52.

61 See ICAC Rules, § 32(6), available at http://www.tpprf-mkac.ru/
en/2010-06-13-13-33-51/regleng (29. 8. 2016).

award through means of technology, including e-mail
exchanges. For example, the English Arbitration Act
in Section 55 (1) gives the parties the right to agree
on the requirements for notification of the award to
the parties. Otherwise, absent the parties’” agreement,
the parties shall be notified of the award by service
of copies of the award, which shall be done without
delay after the award is made, under paragraph two of
the same section.® The English Arbitration Act also
allows, among other forms, the rendition of an award
electronically under Section 52, as stated earlier. This
means that an e-award can be made and the parties
notified electronically. In that, it is desirable that oth-
er national laws of both common law and civil law
countries include similar provisions for facilitating the
enforcement of e-awards in general, and for facilitating
the rendition and the notification of e-awards in par-
ticular. Also, some institutional arbitration rules have
recognised e-notifications, including the ICC 2012
Rules of Arbitration, which provides in Article 3 (2)
that notifications or communications made by the sec-
retariat and the arbitral tribunal may be made by deliv-
ery against receipt, registered post, courier, email, or
any other means of telecommunication that provides a
record of the sending thereof.”®

The formality issues are also deemed an obstacle fac-
ing the enforcement of e-arbitral awards in national
courts. Under Article IV of the NYC, the party seek-
ing recognition and enforcement shall supply the duly
authenticated original award or a duly certified copy
at the time of the application. That party shall also
supply the original arbitration agreement referred to
in Article IT* or a duly certified copy. The question is
whether an e-award and an e-arbitration agreement
meet both the authentication and certification re-

quired under Article IV of the NYC.

To avoid this obstacle, some commentators link Article
IV of the NYC to Article III of the same convention,
stating that:

Article IV of the New York Convention stipulates
that the party seeking recognition and enforcement

62 The English Arbitration Act of 1996, §55 (1).

63 See The ICC 2012 Rules of Arbitration, Art. 3(2), available at heep://
www.iccwbo.org/products-and-services/arbitration-and-adr/arbitra-
tion/icc-rules-of-arbitration/ (28. 8. 2016).

64 An agreement in writing.



of the award shall, at the time of the application,
supply duly authenticated originals or duly certified
copies of the award and of the arbitration agreement.
However, Article IV should be read together with
Article III of the Convention. Under Article I, an
award has to be made in accordance with the “rules
of procedure of the territory where the award is re-
lied upon”; in other words, if the country where the
award was made accepts an electronic form of writing
there should be no barrier to enforcement of the on-
line award. The same reasoning can also be applied
to the requirement of a “duly authenticated original
award or a duly certified copy” which presumes that
the award is issued in writing and authenticated by
the court of the country where the award was made.
An award made in electronic form should be regarded
as an ‘authentic copy in writing’, as long as the appli-
cable law recognizes the concept of electronic writing.
Consequently, the validity of the online award should
be recognized by the enforcing state.”®

In practice, courts in some common law countries —
especially U.S. courts — have construed the formalities
provided in Article IV of the NYC in a liberal manner
in order to facilitate enforcement of a foreign arbitral
award. Thatis because the United Statesisa very pro-ar-
bitration country, and its courts aim to encourage arbi-
tration in accordance with the federal policy favouring
arbitration in the United States. In Continental Grain
Co. and Foremost Farms Inc., for example, the United
States District Court for the Southern District of New
York confirmed an arbitral award, which was only cer-
tified by the director of the New York Regional Office
of the American Arbitration Institution, and not by
the Panel member. It concluded:

A director certified the award, instead of a panel
member who heard the New York arbitration. Because
the director is an objective party and is responsible for
all arbitrations in the New York Regional Office, a
copy of the award certified by the director is sufficient

for confirmation purposes.”®

Likewise, courts in some civil law countries — espe-
cially in Germany — have also interpreted Article IV

65 See Hong-lin, Y., Nasir, M., supra fn. 34, pp. 472.

66 Mazter of Arbitration between Continental Grain Co. and Foremost
Farms Inc.; published in 1998 U.S. Dist. LEXIS 3509, cited in YB, Vol.
XXV-2000 (United States), pp. 820-822.

of the NYC liberally in order to facilitate recognition
and enforcement of arbitral awards. For example, in a
decision made by the Hamm Court of Appeal on 27
September 2005, the court accepted a simple copy of
the arbitration agreement based on the less strict re-
quirements of the German law, and granted enforce-
ment of the arbitral award rendered in favour of the
claimant concluding, inter alia, that:

“The formal conditions for a request for enforcement
are met. The claimant supplied the authenticated
original arbitral award of 28 May 2002 and interim
arbitral award of 27 August 1999, as well as certified
translations thereof. Admittedly, only a simple copy of
the document containing the arbitration clause was
frst supplied by the defendant. However, that suffic-
es, since the stricter requirements of Art. IV (1) New
York Convention are superseded by the provisions of
Sect. 1064 ZPO pursuant to Art. VII Convention.™’

Based on the above analysis, courts of both common
law and civil law countries must deal with the formal-
ities required for the recognition and enforcement
of e-arbitral awards liberally. In doing so, courts may
rely, inter alia, on a national law as the more-favour-
able-right provision under Article VII of the NYC,
noting that the NYC is silent regarding the law appli-
cable to the formalities of Article IV. Therefore, the au-
thentication has to be fulfilled either under the law of
the country of origin or under the law of the country
of recognition and enforcement, as noted in the above
example from Germany. In that, it is desirable that
arbitrators in an ad hoc arbitration issue a hard copy
of an e-award in order to meet the formality require-
ments of Article IV of the NYC, especially in those
countries whose national arbitration laws require that
an arbitral award be in writing and signed by the ar-
bitrators. In online institutional arbitration, one of
the practical solutions for facing the problems arising
out of the formalities required under Article IV of the
NYC is to provide parties with a hard copy of an arbi-
tral award although the award is made in an electronic
form. For example, the ICDR tends to provide parties,
upon request of a party, a certified copy of the arbitral
award via regular mail.® As such, the issuance of a hard
copy of an e-award shall constitute a practical solution

67 On this decision see http://www.dis-arb.de (28. 8. 2016), cited in YB,
Vol. XXXI-2006 (Germany, no. 90, sub. 1-3), pp. 685-697.

68 See Altenkirch, M., supra fn. 44, pp. 52.
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It should be emphasized
that some national laws
do not stipulate that an

arbitral award be in a
specific form, including
the English Arbitration

Act of 1996, and the
Swiss Code of Private
International Law

This means that an
arbitral award made and
signed electronically
might be accepted in
both jurisdictions.
However, in order to
avoid any obstacle

facing recognition and
enforcement, it might be
advisable that arbitrators
provide the parties signed
printed copies of an
e-award

to meet the formality requirement of the NYC in
both ad hoc and institutional arbitration, and also to
avoid the refusal of recognition and enforcement of an
e-award by national courts, either based on the lack of
formality issues or based on the lack of due process.

It should be emphasized that some national laws do
not stipulate that an arbitral award be in a specific
form, including the English Arbitration Act of 1996,
and the Swiss Code of Private International Law, as
stated above. This means that an arbitral award made
and signed electronically might be accepted in both
jurisdictions. However, in order to avoid any obstacle
facing recognition and enforcement, it might be advis-
able that arbitrators provide the parties signed printed
copies of an e-award. As far as the enforcement of an
e-award is concerned, it should be observed that most
common law and civil law countries have enacted laws
that regulate the use of e-signatures in e-commerce
transaction. Consequently, the e-signature of an arbi-
tral award by the arbitrators, as well as by the parties, is
accepted and constitutes prima facie valid evidence in
national courts.

Setting aside of an award in the country of origin based
on the sole ground that it was rendered online might
also be an obstacle facing the enforcement of an e-award
in national courts under Article V (e) of the NYC.

To avoid this obstacle, the parties may waive their right
to set aside an arbitral award before the court in the
country in which an award has been made. The right
of the parties to waive an appeal is widely recognised
in some national laws, and in most institutional arbi-
tration rules, as well see below. That is, the right for
setting aside an award as a ground for the refusal of
recognition and enforcement may not be exercised by
the parties in national courts and therefore, an e-award
can be recognised and enforced under the NYC based
on the permissive language of Article V of the NYC.

Some national laws of arbitration, especially in civil
law countries, allow parties to waive their right to set
aside an award, for example, the new Decree of 2011
reforming the law governing arbitration in France
provides in Article 1522 that the parties can agree to
waive their right to set aside an arbitral award ren-
dered in France in international arbitration. It reads:
“By way of a specific agreement the parties may, at any
time, expressly waive their right to bring an action to set

aside”. Apart from that, the applications to set aside an
arbitral award in international arbitration no longer
stay the enforcement of the award under the above de-
cree. This means that the winning party shall be able
to enforce an award while an application to set aside
the award is still pending in French courts. In addi-
tion, setting aside of an award is not deemed one of
the grounds for the refusal of recognition and enforce-
ment of an award rendered abroad (“a foreign award”)
listed in Article 1520 of the above law.®” In practice,
French courts have decided in many cases to enforce
arbitral awards despite the fact that they have been set
aside in the countries of origin.”

To give another example, the German Arbitration Law
of 1998 provides in Section 1061(3) ZPO that if the
award is set aside abroad after having been declared
enforceable, an application for setting aside the dec-
laration of enforceability may be made.”" Obviously,
setting aside an award abroad may not be enough to
stop the award’s enforcement in Germany, thus, an ap-
plication before the German court for setting aside the
declaration of enforceability may also be required.”” In
that, it should be observed that the grounds for setting
aside the declaration of enforceability of an award that

69 On this decree in French see http://www.iaiparis.com/pdf/Decret_
n_2011-48_du_13_janvier_2011_portant_reforme_de_l_arbitrage.
pdf (28. 8. 2016). On this decree in English see http://www.parisar-
bitration.com/wp-content/uploads/2014/02/French-Law-on-Arbi-
tration.pdf (28. 8. 2016). See also http://www.sccinstitute.com/me-
dia/37105/french_law_on_arbitration.pdf (28. 8.2016).

70 See for example, Pabalk Ticaret (Turkey) v. Norsolor (France), Revue
de [Arbitrage (Bulletin issued by the French arbitration committee),
1983, pp. 525, cited in YB, Vol. VIII-1983 (France), pp. 362-365. An-
other important case followed this case; in Hilmarton Ltd. v. Omnium
de Traitement et de Valorisation-OTV), the Court of Appeal of Paris on
19 December 1991 reached the same conclusion. It decided to enforce
the award, which was rendered in favor of OTV notwithstanding it was
set aside in the country of origin (Switzerland-Geneva). This decision
was published in YB, Vol. XIX-1994 (France, no.18), pp. 655-657.
Afterwards, the Supreme Court on 23 March 1994 affirmed this deci-
sion. The Supreme Court’s decision is published in YB, Vol. XX-1995,
(France, no. 23), pp. 663-665. Decisions of the Supreme Court are
available in French at https://www.courdecassation.fr/ (28. 8. 2016).
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Concerning the provisions of the Law in English see http://www.dis- arb.
de/scho/51/materials/german-arbitration-law-98-id3I (28. 8. 2016).

72 Weinacht, E: Enforcement of Annulled Foreign Arbitral Awards in
Germany, Journal of International Arbitration, Vol. 19, No. 4/2002,
pp- 319, stated that this procedure does not violate Germany’s obliga-
tion as a state party to the New York Convention, because the Conven-
tion not only allows the party seeking enforcement to avail itself of the
domestic law of the signatory state in whose territory enforcement is
sought, but also allows the restrictions on enforcement rights built into
the domestic law, as well as for waiver of enforcement rights.



has been set aside abroad are similar to those applicable
on declaration of enforceability of a domestic award.”

Most institutional arbitration rules allow parties to
waive their right to set aside an award. To give an ex-
ample, the ICC 2012 Rules of Arbitration provides in
Article 34 (6) that:

“Every award shall be binding on the parties. By sub-
mitting the dispute to arbitration under the Rules,
the parties undertake to carry out any award without
delay and shall be deemed to have waived their right
to any form of recourse insofar as such waiver can val-

idly be made.”™*

To give another example, the London Court of
International Arbitration Rules of 2014 (‘the LCIA
Rules’) provide in Article 26 (8) that:

“Every award (including reasons for such award)
shall be final and binding on the parties. The parties
undertake to carry out any award immediately and
without any delay (subject only to Article 27); and
the parties also waive irrevocably their right to any
form of appeal, review or recourse to any state court or
other legal authority, insofar as such waiver shall not

be probibited under any applicable law.””

Finally, the use of an e-payment system and e-payment
methods may also be an obstacle that may impede the
enforcement of e-arbitral awards in those jurisdictions
of both common law and civil law countries in which
national courts yet deal with online methods of pay-
ment strictly.

The solution for this obstacle is likely to extend the use
of online methods of payment facilitating e-commerce
transactions to recognition and enforcement of online
arbitral award, including credit cards, debit cards, pre-
paid cards which can be either real or virtual, and elec-
tronic checks (‘e-checks’). The recent developments of
e-commerce and technology dictate that such methods
of payment be used and accepted in national courts
for facilitating the enforcement of arbitral awards

73 See §1059 (1,2) ZPO, which is similar to Art. V of the NYC.
74 The ICC 2012 Rules of Arbitration, Art. 34 (6).

75 See the LCIA Arbitration Rules 2014, available at
http://www.lcia.org/Dispute_Resolution_Services/Icia-arbitra-
tion-rules-2014.aspx#Article%2026 (28. 8.2016).

rendered online. Finally, and may be most important-
ly, some countries have promulgated specific laws that
regulate e-payment, including Denmark and Russia
through the Danish Payment Services and Electronic
Money Act of 20117¢, and the Russian law on the na-
tional payment system of 2011,”” respectively.

1. The NYC gives a national court the right to scru-
tinise whether an arbitral award meets the require-
ments for enforcement before enforcing it in its
own territory. Such judicial review differs from
state to state and even from one court to another
within the same state. In doing so, a national court
may rely on the NYC, national laws of arbitration,
national laws regulating e-commerce and e-signa-
tures, international conventions and model laws
regulating e-commerce and e-signature.

2. The enforcement of cross-border online arbitration
agreements is possible under the NYC based on
the more-favourable-right provision contained in
Article VII of the same convention, especially since
many national laws in both common law and civil
law countries have recognised the validity of arbi-
tration agreements concluded and signed electron-
ically. Some national courts in both common law
and civil law countries have construed the writing
requirement of the NYC liberally, and accordingly
have decided to enforce e-arbitration agreements
in their own jurisdictions.

3. A national court of the country in which recog-
nition and enforcement of an e-award is sought,
may accept to recognise and enforce an e-award if a
national law permits such enforcement. A national
court must deal in a liberal manner with requests
for recognition and enforcement of e-arbitral
awards, considering the specific nature of an e-ar-
bitral award and the new developments in e-com-
munications. In doing so, a court may not consid-
er, as impediments facing the enforcement of an
e-award, the absence of a written arbitration agree-
ment, the absence of an oral hearing, the absence

76 See http://www.consumerombudsman.dk/Regulatory-framework/Pay-
ment-Services-Act (28. 8.2016).

77 Federal Law No. 161-FZ of June 27, 2011, “On the National Pay-
ment System’, available at http://www.cbr.ru/eng/analytics/federal

law_161fz.pdf (28. 8.2016).
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To avoid the refusal

of recognition and
enforcement of e-arbitral
awards under the NYC,
parties and arbitrators
must carefully examine,
inter alia, how national
laws and courts in the
prospective country of
enforcement deal with the
formation and the validity
of an e-arbitration
agreement

of a physical place of arbitration, the absence of the
written form of an award, and parties’ inability to
provide a duly certified copy of an agreement or an
award. However, it is desirable that arbitrators issue
a signed, printed copy in order to avoid the refusal
of an e-award in national courts. If online institu-
tional arbitration is applicable, the ODR provider
“institution” must issue a printed copy signed by
the arbitrators and sealed by the institution, and
send it to the parties through regular mail.

. To avoid the refusal of recognition and enforce-

ment of e-arbitral awards under the NYC, parties
and arbitrators must carefully examine, inter alia,
how national laws and courts in the prospective
country of enforcement deal with the formation
and the validity of an e-arbitration agreement.
Also, they must examine the possibility for con-
ducting oral hearings online as part of due process
under the law of that country.

. Some national laws in civil law countries, including

Brazil and Greece, allow filing of cases, submission
of documents, and production of evidence through
a unified online information system. This shall be
applicable to submission of cases pertaining to the
enforcement of cross-border online arbitral awards.

. There are obstacles facing the recognition and en-

forcement of e-arbitration agreements and e-arbi-
tral awards under the NYC, including the writing
requirement, the physical place of arbitration, the
due process and oral hearings, the formality re-
quirements, and setting aside of an award.

. To avoid the above obstacles facing recognition

and enforcement of cross border e-arbitral awards
under the NYC, and also to create a more liberal
regime in favour of the enforcement of cross-bor-
der e-arbitral awards and e-arbitration agreements,
national courts of both common law and civil law
countries must apply the provisions of both the
NYC and national laws liberally, considering the
new developments of e-commerce and informa-
tion technology. National laws of arbitration must
be revised in those countries whose laws have not
yet recognised the validity of both e-arbitration
agreements and e-arbitral awards.



Neli Okreti¢

Veljaven arbitrazni sporazum! je conditio sine qua non
za pristojnost arbitraze. Stranke se z njegovo sklenitvi-
jo odpovejo pristojnosti rednih sodi¢ za reSevanje do-
lo¢enega spora. Pri sklepanju arbitraznega sporazuma
je pomembno, da stranke natan¢no dolodijo njegovo
vsebino in izrazijo soglasje za arbitrazno resevanje
spora; pomembna je predvsem opredelitev pravnega
razmerja, navedba strank sporazuma, sedeza arbitra-
ze, $tevila, nadina izbire in kvalifikacij arbitrov, jezika
postopka, uporabnih arbitraznih pravil in uporabnega
prava ter odloditev za institucionalno ali ad hoc arbi-
trazo.” Nejasno in dvoumno oblikovano besedilo arbi-
traznega sporazuma lahko hitro pripelje do vprasanja,
ali sta se stranki veljavno odpovedali jurisdikeiji rednih
sodi$¢ in za reSitev spora izbrali arbitrazo. Primer SA
5.6-10/2014 prikazuje, kaksna vprasanja lahko odpre
pomanjkljiva arbitrazna klavzula, $e posebej v primeru,
ko je tozenec pasiven, kar izklju¢uje moznost konklu-
dentne’ sklenitve arbitraznega sporazuma. V konkret-
nem primeru je moral arbiter posameznik, preden bi
lahko zadel spor meritorno presojati, preveriti cel sklop
procesno pravnih vprasanj, ki so se nanasala na njegovo
pristojnost za reSevanje spora. Ker je bil sedez arbitraze
v Sloveniji, se je uporabljal Zakon o arbitraZi, ne glede
na to, da je $lo za tuje stranke postopka.*

Arbiter posameznik oziroma arbitrazni senat ima
pristojnost, da odlo¢i o lastni pristojnosti, vklju¢no

1 Isto veljaza arbitrazno klavzulo.

2 Glej Born, G., International Arbitration: Law and Practice, Kluwer
Law International, 2012, str. 34 in naslednje.

3 Glej $esti odstavek 10. ¢lena Zakona o arbitrazi (ZArbit, Ur. L. RS, st.
45/08).

4 1.¢en ZArbit.

z ugovori, ki se nana$ajo na obstoj ali veljavnost arbi-
traznega sporazuma.’ Gre za doktrino kompetence o
kompetenci (kompetenz-kompetenz, competence-com-
petence), ki je (skoraj) univerzalno sprejeta.®

Kadar je arbitrazna klavzula nejasna, morajo arbitri
najprej analizirati, ali iz besedila arbitrazne klavzule
ob uporabi prava, merodajnega za arbitrazno klavzulo,
izhaja prava volja strank za arbitrazno resevanje spora.
Katero pravo se uporablja za presojo veljavnosti arbi-
trazne klavzule je predmet razlage,” vendar je prevla-
dujoce stalis¢e slovenske teorije, da se uporabi pravo
sedeza arbitraze, v konkretnem primeru slovensko pra-
vo.* Odkaz na uporabo slovenskega prava je dodatno
podkrepil zapis strank tako v arbitrazni klavzuli kot v
glavni (posojilni) pogodbi. Golo besedilo arbitrazne
klavzule, sedez arbitraze in pravo, ki se uporablja za
presojo pogodbe, so obicajni kriteriji, na podlagi kate-
rih se dolo¢a pravo, merodajno za arbitrazno klavzulo
— in vsi trije so odkazovali na slovensko pravo. Pravo, ki
se uporablja za presojo glavne pogodbe, v konkretnem
primeru ni bilo izrecno izbrano s strani strank, zato je
prisla v postev Uredba (ES) $t. 593/2008 Evropskega
Parlamenta in Svetaz dne 17. junija 2008 o pravu, ki se
uporablja za pogodbena obligacijska razmerja (Uredba
Rim I).” Ceprav so iz podro¢ja uporabe Uredbe Rim
I izklju¢eni dogovori o pristojnosti arbitraze ali sodni

Glej 19. ¢len ZArbit in 30. ¢len Ljubljanskih arbitraznih pravil.

6 Glej Born, G, International Arbitration: Law and Practice, Kluwer
Law International, 2012, str. 51 in naslednje.

7 Glej Born, G., International Arbitration: Law and Practice, Kluwer
Law International, 2012, str. 54 in naslednje.

8 Gali¢, A.: Priznanje in izvrSitev domacih in tujih arbitraznih odlo¢b v
Sloveniji, v: Zbornik znanstvenih razprav, letnik 73, Ljubljana, 2013,
str. 116.

9 ULL177,4.7.2008, str. 6-16.
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Na veljavnost arbitrazne
klavzule pa lahko vpliva
tudi lastnost strank

V konkretnem primeru
ni bilo sporno, da sta bila
cedent kot toznik pravna,

toZenec pa fizi¢na oseba.
Ker je na podlagi glavne
pogodbe slo za posojilo
dolo¢enega denarnega
zneska, se je odprlo
vprasanje, ali gre za
razmerje med podjetjem
in potro$nikom, ki je
predmet posebne ureditve

V konkretnem primeru
sta bili stranki glavne
pogodbe tudi podpisnici
arbitrazne klavzule, zaradi
pravnih posledic cesije pa
se je pojavilo vprasanje,
ali je stranka arbitrazne
klavzule tudi toznik
(cesionar) sam

pristojnosti, to ne pomeni, da se uredba ne more upo-
rabiti glede glavne pogodbe. Kljub temu, da izrecne
dolo¢be o uporabnem pravu v glavni pogodbi ni bilo,
je iz besedila pogodbe izhajal sklic na slovensko pravo,
kar je arbiter posameznik, na podlagi uredbe Rim I,
$tel kot izraz avtonomije strank glede izbire prava.

Nejasna terminologija arbitrazne klavzule je v nasled-
njem koraku arbitra posameznika privedla do presoje,
ali je bil namen strank predloziti spor v servisiranje
institucionalni arbitrazi — Stalni arbitrazi pri GZS.
Uporaba besedne zveze “arbitration court’, Ceprav
vsebuje termin “court’, lahko kaze na voljo strank po
predlozitvi spora stalni, permanentni arbitrazni in-
stituciji; odsotnost pravil za sestavo ad hoc arbitraze
prav tako vodi do istega zakljucka. Nemalo arbitraznih
senatov in tudi arbitraznih institucij se je Ze soocalo s
podobnim vpra$anjem zaradi pomanjkljivih arbitraz-
nih klavzul, pri ¢emer je od konkretnega primera od-
visno, ali je bil pristop pro arbitration.' Ker arbitrazna
klavzula ni vsebovala posebnih dolo¢b o procesnih
pravilih, je izbiri Stalne arbitraze pri GZS sledila tudi
uporaba Arbitraznih pravil Stalne arbitraze pri GZS
(Ljubljanskih arbitraznih pravil).

Resevanje spora z arbitrazo velja le za stranke, ki so se
temu izrecno ali konkludentno podredile. V konkret-
nem primeru sta bili stranki glavne pogodbe tudi
podpisnici arbitrazne klavzule, zaradi pravnih posledic
cesije pa se je pojavilo vprasanje, ali je stranka arbi-
trazne klavzule tudi toznik (cesionar) sam. Nesporno
je, da arbitrazna klavzula ni bila sklenjena med stran-
kama konkretnega arbitraznega postopka, torej med
cesionarjem in dolZznikom, ampak je bila sklenjena
med cedentom in dolznikom. Slovensko pravo, ki se
uporablja za presojo glavne pogodbe in tudi arbitrazne
klavzule, velja tudi za presojo vprasanja prenosljivosti
in odnosa med cesionarjem in dolznikom. Slovenska
teorija in sodna praksa $tejeta arbitrazno klavzulo kot
“stransko pravico’, kar pomeni, da se v primeru cesije
terjatve prenese tudi arbitrazna klavzula."' Taks$no

10 Glej npr. Felipe Mutis Tellez, Prima facie decisions on jurisdiction of
the arbitration institute of the Stockholm Chamber of Commerce:
towards consolidation of a “pro arbitration” approach, dostopno na:
http://www.sccinstitute.com/media/29996/felipe-mutis-tellez_pa-
per-on-scc-challenges-on-jurisdiction.pdf (29. 8. 2016).

Glej npr. VSK sklep Cpg 145/2009 z dne 10. 12. 2009 in VSL sklep II

Cpg266/2010zdne 11.05.2010 ter Juhart, M. v: Obligacijski zakonik
s komentarjem, I knjiga, GV Zalozba, Ljubljana, 2003, str. 581. Za

1

—_

stali§¢e podpira tudi mednarodna arbitrazna praksa.'
Prav tako je toznik (cesionar) s sklicevanjem na arbi-
trazno klavzulo izrazil vezanost nanjo; ugovarjal ni
niti pristojnosti Stalne arbitraze pri GZS.

Na veljavnost arbitrazne klavzule pa lahko vpliva tudi
lastnost strank. Splosno velja, da lahko sklene arbitraz-
ni sporazum vsaka fizi¢na ali pravna oseba, vklju¢no z
osebamijavnega prava.'? V konkretnem primeru nibilo
sporno, da sta bila cedent kot toznik pravna, tozenec
pa fizi¢na oseba. Ker je na podlagi glavne pogodbe $lo
za posojilo dolo¢enega denarnega zneska, se je odprlo
vprasanje, ali gre za razmerje med podjetjem in potro-
$nikom, ki je predmet posebne ureditve. IX. poglavje
ZArbit ureja potrosniske spore, ki so podvrzeni speci-
alnim pravilom z namenom varstva $ibkejse stranke. V
konkretnem primeru je bilo potrebno najprej analizi-
rati lastnosti strank — ali gre na strani toznika za podje-
tje in na strani tozenca za potros$nika. Sam ZArbit pri
presoji tega vprasanja napotuje na dolo¢be Zakona o
varstvu potro$nikov,'*"> v skladu s katerim je potro$nik
fizi¢na oseba, ki pridobiva ali uporablja blago in sto-
ritve za namene izven njegove poklicne ali pridobitne
dejavnosti; podjetje pa je pravna ali fizi¢na oseba, ki
opravlja pridobitno dejavnost, ne glede na njeno prav-
noorganizacijsko obliko ali lastninsko pripadnost.'®
Presoja arbitra posameznika, da stranki arbitraznega
sporazuma spadata v kategorijo potrosnika in podjetja,
torej, da gre za potro$niski spor, pomembno vpliva na
arbitrabilnost spora. Ker so potro$nikom kot $ibkej$im
strankam zagotovljena dodatna jamstva,'” je sklenitev
arbitraznega sporazuma moznale po nastanku spora. V
konkretnem primeru je bila arbitrazna klavzula sestav-
ni del glavne pogodbe, kar pomeni, da je bila vsekakor
sklenjena pred nastankom spora, kar vodi v zakljucek,
da spor pa ni arbitrabilen,'® ne glede na kasnejso cesijo
terjatve skupaj z arbitrazno klavzulo.

primerjavo glej tudi §pec, B., Cesija terjatve in arbitrazni sporazum, v:
Slovenska arbitrazna praksa, letnik IV, §t. 2/2015, str. 11-15.

12 Born, G., International Commercial Arbitration, 2nd edition, Kluwer
Law International, 2014, str. 1465.

13 Glej drugi odstavek 4. ¢lena ZArbit.

14 Zakon o varstvu potro$nikov (ZVPot), Ur. I. RS, $t. 98/04 — uradno
precis¢eno besedilo, 114/06 — ZUE, 126/07, 86/09, 78/11, 38/14 in
19/15.

15 Glej 44. &len ZArbit.

16 Drugi in tretji odstavek 1. ¢lena ZVPot.

17 Glej 45.-47. &len ZArbit.

18 Za mednarodno pravni vidik glej Born, G., International Commercial

Arbitration, 2nd edition, Kluwer Law International, 2014, str. 943 in
naslednje.



Na podlagi navedenega je arbiter posameznik zaklju-
¢il, da nima pristojnosti za odlo¢anje v konkretnem
primeru.

Primer SA 5.6-10/2014 prikazuje, do kaksnih vpra-
$anj lahko pripelje pomanjkljiva arbitrazna klavzula
ter kaksen je vpliv merodajnega prava na presojo ve-
ljavnosti arbitrazne klavzule in tudi arbitrabilnosti
spora. Iskanje prave volje strank za arbitrazno reseva-
nje spora je zapleten proces in, ¢etudi se z ustrezno raz-
lago vzpostavi “splosen” obstoj in veljavnost arbitrazne
klavzule, na vprasanje dopustnosti arbitraznega rese-
vanja sporov vplivajo tudi specialna pravila, ki meje
arbitrabilnosti oZijo.

Primer SA 5.6-10/2014
prikazuje, do kaksnih
vprasanj lahko pripelje
pomanjkljiva arbitrazna
klavzula ter kaksen je
vpliv merodajnega prava
na presojo veljavnosti
arbitrazne klavzule in tudi
arbitrabilnosti spora
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LJUBLIANA
ARBITRATION CENTRE
AT i Canksint & OF Comsai mcn
ARTS IR TR a9 SLOWERIL

Arbitral Award

issued
by the Sole Arbitrator

Inn the Arbitration Matier No.: SA 561002014

DElwean

Claimant:

and

Respondent: ﬁ

(the Claimant and the Respondent hereafler jointly referred as: the “Parties”)

for the payment of EUR 150,750 with accruals

Is5uad and signed by the Sola Arbitrator in four egual copies, one for each of the Parties, one for the LAC and one for the
Sole Arbilralor in accordance with Adicle 41.4 of the Arbitration Rules of the Ljubljana Artitration Centre at the Chamber
of Commerce and Industry of Skovenia valid from 1.1 2014,
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Case No: SA 5 B- 1002014 Arhilrad Award

Case Information

1.

Claimani:

I

2. Claimant’s Representative:

10

Respondent;

Respondant's Representative;
Mot appointed

Sole Arbitrator:

Seat of Arbitration:
Ljubljana, Slovenia

Language of the Arbitration Proceedings:
Englsh

Governing law of the Arbitration Clause:
Slovenian

Gaoverning Law of the Arbitration Proceedings:

Slovenian and the Arbitration Rules of the Ljubljana Arbitration Centre al the Chamber of Commerce
and Industry of Skovenia, valid from 1.1.2014 (hereafier: the "Rules”)

Arbitration Clause (as contained in the Article 5.2 of the Loan Agreement):

The disputes which can not be settied by negoliations, it dares in Arbitration court of Ljubljana in order
provided by the curren legisiation of Republic of Slovenia.




Casa Ma: SA 5.6-10/2014 Arbitral Award

iz edin

On 26.5.2014, the Ljubljana Arbitration Cenlre at the Chamber of Commerce and Industry of Slovenia
(hereafier the “LAC") received an incomplete Request for Arbitration from the claimant ?

Limited (the "Claimant” or esented, based on the enclosed power of attorney, by iis
Slovenian Altorney al Law Mr. By the letter, dated 27.05 2014, the LAC, in accordance
with Artiche 5.2 of the Rules, requast 0 supplement its Request for Arbitration.

On 9.6.2014, the LAC received completed Request for Arbilration dated May 23, 2014_ The Claimant

claimed from Jithe “Respondent” or ]__“:ELPGWEM of the principal
amount of EUR 150,000, plus contractual and defaull interest earn rom the principal, default interest
earned from the contractual interest, as well as costs of arbitral proceeding and default interest from

the deadline of their voluntary payment unfil the day of their actual payment.

On 9.6.2014, the Secretariat of the LAC summened[ |0 submil the answer o the

Request for Aubitration. [~ confirmed receipt of delivery through DHL courier service on
1062014,

On 23.7.2014, the Secretariat of the LAC informed the Parties onthe failure of |10 submit
an answer o the Request for Arbifration. The Board of the LAC determined that a sobe arbitrator shall
be appointed by the Parties 1o decide in the dispute and to determine the seat of arbitration, The
Secretariat of the LAC has summaned the Parties 1o nominate the sole arbitrator by the August 1¥,
2014 and to pay the advance costs of the arbitration proceedings, The Secretarial of the LAC has
determined the value of a dispute to EUR 150,750 (principal EUR 150,000 and EUR 750 contractual
interest). The total amount of advance costs to be paid by the Parlies was determined by the
Secretarial of the LAC at EUR 16,000, Oul of this telal amount, the Secretariat of the LAC has allocated
he advance cosis amounting to EUR 7.000 to be paid by the Claimant and EUR 8,000 by the
Respondent. The registration fee has been credited 1o the Claimant's part of the advance costs (Article
1(2) of Appendix Il of the Rules).[” | confirmed the receipt of the LAC's letter on the
1.8.2014,

The Claimant has paid is part of advance cestg on the July 29, 2014, The Respondent failed to pay
the advance costs by the deadline of August 11, 2014 as set forih in the letter of the LAC dated
23.7.2014, In its Request for Arbifration, the Claimant has proposed [ Jas a sole
arbitrator. The Respandent has net responded. As the Parlies made no joint nomination by the August
1, 2014, the Board of the LAC appﬂhle’E:as the Sole Arhitrator pursuant 1o Aricle
14.2 of the Rules. The Sole Arbilrator declared his acceptance o acl as the sole
arbitrator on the 13.8 2014,

appointmeant ol as the Sole Arbitrator and on the payment of the advance on the costs
of the arbitration. secretarial directed] | to pay in addition to the Claimanis’ share of
the advance costs in the amount of EUR 7,000 alsal | share of advance costs in the
total amount of EUR 8,000, that Jaited to pay. [~ confirmed the delivery of
the LAC'S letter through the DHL courier service and receipt of the same on the 18.8.2014.

On 3.8.2014, the Sole Arbitrator issued the Procedural Order no.1 and Procedural Timetable that was
delivered to[—_— Jthrough the DHL courier service on the Seplember 16, 2014 and to

On 14.8.2014, the Secretariat of the LAC sent o the Parties the Board of the LAC decision on
i ;e ;

by e-mail (io the email address ofits agentl”___———————— 1) on the September 2, 2014, The
Arbitrator determined that the arbitration proceeding shall be conducted in accordance with the
Rules, that the language of arbitration proceedings shall be English and the place of arbitration shall
be Ljubljana, Slovenia. Mane of the Parlies objected o the Procedural Order no.1 and Procedural
Timelable,

On 18.9.2014, the Sole Arbitrator issued the Procedural Order no. 2. and the Procedural Timetable as
determined by the Sole Arbitrator. The Sole Arbitratos summoned [T Jto deliver its Statement of
Claim by 29.10.2014. It was sent to the addresses of both Parties, and delivered o] but there
i no evidence of being served o[} who could not be localed by DHL courier service at
his registered address,

On Oclober 29, 2014, |submitted its Statement of Claim by e-mail 10 the Soke Arbitrator
foliowed by the original on the Octlaber 30, 2014
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10. The Sgle Arbitrator issued the Procedural Order No. 3 on Submission of Statemment of Defence on
Oclober 30, 2014. It was received by Jon Movember 4, 2014, and delivered o
address on October 13, 2014,

1. has failed to provide any Statement of Defence to the Sole Arbiiralor by the deadiing
set forth by the Sole Arbitralor, which was December 10, 2014, nor later.

12. On 10.12.2014, the Sole Arbitrator issued the Procedural Oréer no. 4 on Intended Termination of
Arbitration Proceedings due 1o the Lack of Jurisdicion.~——— ] received it on December 24, 2014
and [~ on December 11, 2014,

13. On 2.01.2014, the Sole Arbitrator received | Objection on the Intended Terminatian of the
Arbitration Proceedings (hereafter. *Objection”).[~ """ has not responded 1o the Procedural
Cirder no. 4,

14 ings and communications in the arbitral proceedings by the Sole Arbitrator with respect 1o
[;‘l:jlzere addressed and made to the aforementioned address of | Attorney at
anihonized representative of T in Slovenia, as evidenced by the submitled power of
attormey
15[ did not respond to the Request for Arbiration and did not participate in the arbitral
proceedings, although he was duly informed on the start and on the course of the arbitration
proceedings. Any communication that was made in the course of the proceedings by the Sole

Arbitrator to as made simultaneously alseto [ and vice versa.
. Factual Background

1. This is a dispule amon a Cyprus financial and investment firm, acling as an assignes of a
lender and a natural person and the Principality of Monaco's resident, acling as a
borrower {deblor) under a loan agreement tha ncluded with 8 Cyprus investment
firm. failed to repay the loan. now claims repayment of the principal, interest
and costs from Mr

2. According lo I Jis the founder of the | —_Jinthe Principality
of Monaco and the[™ ] mentioned in 2011 in
Moscow to his client and friend [ La_Lafjdﬂmmnaniepubic of Slovenia,
that he needs a shon term loan of EUR 150,000 ] were friends ann_n‘gl
personal contacts, [ | offered himsell to ask the company|

{ "), an invesiment company from Cyprus about the possibilty of lending aforementioned
amaount Consequently Ppgreed on Lhe lerms of the loan
and| | signed the Loan Agreement Mo, 28.3.2011 |documentary evidence no. €1, as
marked pursuant 1o the written submissions numbering convention contained in the Procedural Order
1 and Procedural Timelable of the Sole Arbitrator dated 3.9 2014"; hereafier: the Lean Agreement)
in Moscow. [ | then send the Loan Agreement to Cyprus, where] | signed it on
28.3.2011. According 1d | on the same day, the total amount of EUR 150,000 {the “Loan”)
was credited to the bank account of [ Jthrough the Cyprus Marfin Laiki Bank.

3. [ |failed to pay back the loan on time despi | reminders by in 2011,
2012 and 2013 and ___ T, acting at the request nll&ﬁ’rand asafiendof |
hasasked[ | severallimes to repay the Loan, bul withoul success.

4. Subsequently, on August 8, 2013, as an assignor, entered info the Cession of Righls
Agreement No. 01/2013 ("Cesslon Agreement”, documeniary evidence no, C3) wit imnant, a
Cyprus financial and investment company, acling as the assignee. The claim of
repayment of the Loan against | was assigned m%

informed on ine assignment of daims under oan Agraement
y a letter dated Qclo . 2013, which was seat by the Slovenian registered mail to the addrass 4
| | Mo evidence on receipl of such letier by was
submitted,

IV. The Claimant’s Positions

1. The Sole Arbitrator hereby in part refers to the | stalemenis as contained in the Factual
Background sections 1.2 to 4 above that are for the avoidance of repetition incorporated here by
reference.
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2. In addifion 1o above, objected intended termination of the Arbitration Proceedings by the Sole
i S did not aoffer, sell or market the moeney lending in any way and since Mr,

V. Th

1

was the only person the Lender had ever lent the money ta, the issons of the Slovenian

onsumer Protection act should not apply. The Claimant asserted that [ﬂis nel an undertaking
within the scope of the Slovenian Consumer Protection Act, and the provisions of the Slovenian
Arpitration Act Official Gazette of the Republic of Slovenia Mo. 45/2008; hereafter: ZArbit) on
consumer disputes are therefore not applicable | Pursuant to Article 1/15 of the Slovenian
Consumer Protection Act the financial services are services that are regulated by the Slovenian
Consumer Credit Act. [ | is not an undertaking that is nor was in the business of lending the
maney lo other natural or legal third person, hence cannot be considered ing pursuant
to the Siovenian Consumer Credit Act. Act of lending by [ | mcamnl be
considered as financial services, nor infermation sociely service nor goods As a resull, Claimant
asserted that the ZArbit provigions on consumer disputes are not applicable in the case

ndent's Position

[ ]has not responded to the Statement of Claim [ as not participated in
the arbilration proceedings, althowgh the writings from the LAC and the Sole Arbirator have been sen
b his address as staled in the Statement of Claim and the Loan Agreement. [ | has not
responded o any writing of summon,

Despite the failure of [ |to respond to the Request for Arbitration, the Sole Arbitrator has
continued the proceedings pursuant to Article 35 of the Rules without ireating such falure in itself as
an admission of the Claimant's claims. In addition, the Sole Arbitralor has continued 1o send any his
wrilings in the course of the proceedings also

¥l. Evidence Submitied and Considered

1

3

For the purposes of the consideration and the issuance of the arbitral award, the Sole Arbitrator has
reviewed the wrillen statements and produced evidences of the Claimant including the Loan
Agreement (documentary evidence no. C1), the cerificate of {documentary evidence
no, he Cession Agreement (documeania idence no. C3), Letter of attorney

af dated 2.10.2013 to {documeniar i nean
registered mail certificale of sending the mall fo the address dated
2.10.2003 (documentary evidence no. C5).
The Claimant has proposed also the testimony of i spect to is stalements on the
conclusion of the Loan Agreement and with respect to minders tnml‘;n
the light of his decision, the Sole Arbitrator considers that such testimony is not relevant, hence has
refused to hear it pursuanl to Article 31 of the Rules.

The Respondent has failed to take par in the arbitration proceedings.

Wil. Reagons Upon Which the Award is Baged

The arbiration clause as invoked by |is contained in Section 5§ of the Loan Agreement and
reads as lollows (second paragraph of Section 5 of the Loan Agreement; | shall hereafter refer 1o this
section of the Loan Agreement as “Arbitration Clause”):

The dispules which can not be setied by negotiations, it dares in Arbitration court of Ljubliana
in order provided by the current legislation of Republic of Slovenia,

2. mme Claimant has challenged neither the jurisdiction of the LAC nor validity of the Arbitration

the governing law of the arbitration proceedings. On the other hand,[—_—— | has
failed to take parl in the proceedings, hence has by inaction refuse o honour the Arbiration Glause.
The Sole Arbitrator therefore deems necessary to preliminary consider existence and validity of the
Arbatration Clause and its own jurisdiction.

Under Article 18 of the ZArbit and Aricle 30 of the Rules, the Sole Arbitrator has a right 1o decide on
its own jurisdiction, ZArbit applies to any arbitrations having a seat in Slovenia, regardless whether the
paries are domestic or foreign entities [Aricke 1 of the ZArbit)

AS a preliminary question, in order to ascertain s jurisdiclion, the Sole Arbitrator musl resolve the
question whether there is according to the wording of the Arbidration Clause and the applicable law an
agreement among the Parties to arbitrate.
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a. The wording of the Arbitration Clause is not clear. First of all it uses the phrase: = The dispules

which can nol be setifed by negotialions, if dares in Arbitration courf of Liubjana.” As such the
warding uses ambiguous phrase °, it dares in Arbilration courf”, It is true that the wording of the
Arbitration Clause uses the ferm “arhifration”, bul what makes it unclear is that the verb “dare in”
is used in this regard and the “cowt . Use of the word cowrt in retation to arbitration is not unusual,
but regular.® As will be explained under section VILS of this award below, the reference to the
court was used and is used in the Rules and in the LAC's previous rules. Hence, the reference to
“arbitration court” in the wording actually supports the view that the parties agreed on arbitration
of disputes under the Loan Agreement. The verb “dare” in English denotes “challenges; 1o have
a courage 1o do something; 1o do™?. Using it in the phrase referring to arbitration and
simultanecusly with the phrase “disputes which can not be settled by negolialions™, it is
undersiood by the Sole Arbitrator to express the will of the parties to arbitrate disputes. The
general imperfect English wording of the Loan Agreement may further suppost such conclusion
of the Scle Arbitrator, Bt does not I a native English speaker drafied the Loan
Agreemeant. According to the Claiman a Cyprus entity, drafted if (Part | of the Slatement
of Claim). This may further explain the ambiguities in the English wording and why the above-
mentioned phrase containing the verb care was used by the parties 1o the Laan Agreement to
axpress the will of the parties to submit any disputes to arbitration, Hence, it is the Sole Arbitrator
conclusion, that the Arbitration Clause expresses the will of the parties to Ihe Loan Agreement to
resolve any dispules from ihe Loan Agreement by arbitration.

. With regard to the wording of the Arbitration Clause, the Sole Arbilrator understands its phrase

“in grder provided by the current legisiation of Republic of Slovenia” to aclually mean according
to the nules of the current legislation of Republic of Slovenia. Accordingly, in the view of the Sole
Asbitrator the will of the parties fto the Loan Agreement was that the Slovenian law governs the
Arbilration Clause, Such contlusion of the Sole Arbiiralor is further supported by the reference to
Ljubljiana as the place of arbitration in the Arbitration Clause and the generally known fact that
Ljubljana is a capital of the Republic of Slovenia. Prevailing legal theary in Slovenia accepts the
view thal law of the arbitrafion’s seal shall be used to determine validity of the arbitration
agreement.? In addition, conclusion that the Slovenian law shall govern the arbitralion clause is
further supporied also by the references 1o the Slkovenian law in the Section 3.4 of the Loan
Agreement and the Scle Arbitrators finding thal the subsianlive law governing the Loan
Agreement shall be Slovenian law (see infra section ¢). The plain wording of the Arbitration Clause,
the seal of arbitralion and the applicable substantive law lo the agreement are commonly
accepled grounds for the determination of the applicable law 10 the arbitration clause.* Because
all three methods for determination of the law applicable 1o Arbitration Clause refer or direct o
the Slovenian law (wording of the Arbitration Clause, the place of arbitration and the governing
law) and there is no other national law mentioned in the warding of the Loan Agreement and
Artitration Clause, the Sole Arbitratlor’s holds that the will of the parties to the Lean Agreement
was 1o determine the Slovenian law as a governing law of the Arbitration Clause.

. The Loan Agreement does not contain any express contractual provision on the governing

substantive law of the Loan Agreement. With respect to the determination of the substantive law
of the Loan Agreemeant, the Sole Arbitratlor's view is thal such law must be delermined pursuant
ta the Asticle 3 of the Regulation (EC) No. 593/2008 of the Ewropean Parliament and of the Council
of 17 June 2008 on the Law Apphcable 1o Contractual Obligations ("Reme 17). The fact that Mr.
ﬁdu&s not appear (o be an EU Member state resident, does not prevent application of
& Rome [. Rome | is universal in scope (its Article 2).° Pursuani to its Adicle 3.1 the law expressly
or implcitly chosen by the parties shall govern contraciual relationship among the paries. In this
regard the Sole Arbitrator acknowledges that the scope of Rome | does not cover arbatration
agresmenis and the choice of the courts. This is. however, nol 1o say thal the Rome | can not be
applied for the consideration of the substantive law (and assignability) of a contract containing the
arbitration agreement. If the choice of law is nat express, but implicit, the choice of law shall be
clearly demonstrated. The only references 1o any national law in the Loan Agreement are the
references to the Slovenian law. Section 3.4 of the Loan Agreement providas that: In alf other
cases of defaull of contracival obligations (its walidily, conclusion, performance, change,
caneelation) the Parly bear responsibilly defimed by the Conlract, positions of the Republic of
Slovenia. The Sole Arbitrator understands the phrase in the parenthesis of 3.4 to refer o the
contractual obligations, because contraciual obligations can be valid, be concluded, performed,
changed and cancelled. The provisions of the Loan Agreement prior 1o Article 3.4 only provide
for the confractual obligations and remedies. No other national law is mentioned in the Loan
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5.

Agreament. In the light of the circumstances that the parties to the Loan Agreement refarred to
the Slovenian law in its Section 3.4 pointing out also to contractual obligations” validity, conclusion,
performance, change and cancellation and in Section 5.2. dealing with the resolution of disputes
(as analysed immediately above), it must ba conceded thal the will of the paries to choose the
Shovenian law is nol only clearly demonstrated by the circumsiances of the case but also likely
clearly demonsirated by the Loan Agreement’s terms.” Finally, also the Statement of
Claim based its claim on the Slovenian law (part IV of the Statement of Claim). The Sole Arbitrator
therefore concludes that the parties to the Loan Agreement choose the Slovenian law as a
substantive law governing the Loan Agresment

As a nexl, the Sole Arbitrator musi ascertain whether the paries 1o the Loan Agreement intended 1o
refer their dispule 1o the LAC. The Arbitration Clause namely refers to the Arbitration count in Ljubljana,
but there is no "Arbitration cowd in Ljublfana™. A the time of conclusion of the Loan Agreemaent in 2011,
the official name of the LAC in English was “the Permanent Court of Arbitration atlached to the
Chamber of Commerce and Indusiry of Slovenia™* There was no “Arbitration court in Ljub§ana™ on or
argund the date of the Loan Agreement ror nowadays, The Sole Arbitrator view is that the reference
& the “court” in the phrase “Arhitration court” refers to permianent arbitration institutien, instead to an
ad hoc arbilration. The same can be substantiated due 1o the absence of any indication on heow shall
the ad hoc arbdration be composed. The only “court” of arbitration in Ljubljana at that time was the
LAC. Because there was no clher arbitration courd in Ljubljana, Slovenia at the time of entry into the
Loan Agreement, but for the LAC, the Sole Arbitrator concludes thal the will of the parties (as
evidenced also at keast by the Claimant's Statement of Claim) was to refer their disputes under the
Arbitration Clause 10 the LAC. Such position of the Sole Arbifralor is concordant also wilh similar
decisions of arbitral tribunals and courls inlernalionally, where the arbitral tribunals and the courts
considered similar imperfect arbitration clauses. ® The Arbitration Clause does not mention expressly
any procedural rules thal would apply to arbitration proceedings. As a resull, pursuant to Article 2 of
the Rules, itis deemed that the Parties have agreed 1o the Rules with respeci to arbilration proceedings,
because the proceedings have commenced afier the entry of the Rules into force (which was 1.1.2014).

Under the above-mentioned reasons, the Sole Arbitralor concludes that the Arbitration Clause in the
Loan Agreameni expresses the will of the parlies to the Loan Agreement 1o apply the Slovenian law
to the Arbitration Clause, In addition, the Sole Arbilrator also concludes that the Slovenian law and the
Rules shall apply with respect to arbifration proceedings. Mareover, the Sole Arbitrator holds that the
partes in the Loan Agreement expressed the Slovenian law as a governing law of the Arbitration
Clausa.

Before considering further, whether there is in the light of the exisling arbitration agreament lhe
jurisdiction of the LAC to resolve the dispute amangb and [I'__"-;_if_—_—lﬂm Sole Arbitrator
needs to consider also the parties to the Arbitration Clause in the [ig ils cession pursuant 1o the
Cession hgreemam.ljlas invoked the Arbitration Clause, thus has honoured it in accordance
with the Loan Agreement and did net challenge the jurisdiction of LAC. With respect to effects of
assignment of the Loan Agreement on the Arbitration Clause, the Sole Arbitrator’s view is thal the
Slovenian law, thal govemns the Loan Agreement, shall y also wilh res 1 ion of
assignabilily and relationship between the assignee ﬂ and the mhlnm. This
follows from the wording of Article 3.2 of the Rome 1 thal apples for the substance e Loan
Agreement, subject 1o considerations of the Scle Arbilrator under section VI.4.c above.

a. It is obvious thet the Arbitration Clause as contained in the Loan Agreement was not signed
among[  Jand [ | beting the parties 1o this arbitration proceedings. Instead, it
was entered only amaong (23 original creditor and later assignor) and that
were parties lo the Loan Agreement. Naotwithstanding 1o the said, the Slovenian law, as the
governing law of the Loan Agreement and Arbitration Clause, supports validity of the arbitration
clause in cases of cessionfassignment of claims.

b. Under Slovenian law, a deblor and an assignoe are generally bound by an arbitration clause
conlaingd in an agreament the claims of which were assigned, despite there was no arbdral
agreemeni signed among the assignee and the debtor. It is asserled that in such case also the
arbitration agreement is ransferred as an ancillary right relating o the assigned claim.'” Such
positicn of the Slovenian jurisprudence i1s concordant also with the international arbitration
practice.’* Hence, the arbitration clavse shall continue to apply further amang the assignee and
the original debtor, There 1s no contractual provision in the Loan Agreement that would generally
lirmit the: right of the pariies to assign the claims under the agreement. As a resull, despite not
having signed the Loan Agreement containing the inveked Arbitration Clause with:‘
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the Sole Arbitrator concludes that the assignment of the Loan Agreement containing the
Arbitration Clause under the Cession Agreement to [ Jhall generally allow arbitration of

disputes between[——Jas the Claimant anq_—:}a the Respondent under such
Arbitration Clause.

8. Having ascertained the general validity and exislence of the arbitration clause between the Parlies'?,

and in the light of the Sole Arbitrator's finding thatl_______Jis clearly a natural person, the Sole
Arbitrator must consider also the ZArsbit provisions that specifically address arbitration of consumer
disputes. [ Jis clearly a natural person. ZAmit that is applicable 1o any arbitration having
its seal in the Republic of Slovenia (Aricle 1 of ZArbil) provides for the special rules with respect to
consumer disputes. Pursuant to Aricle 45 of ZArbit an arbitration agreement among a business
undertaking and a consumer may be concluded only afier the dispute arises. In the present case,
present arbitralion agreement was entered into among______ ] (that & event not the Claimant, which
shall be addressed laterjand [ | when concluding the Loan Agreement. The dispule arose
two years later or ai earliest after the repayment of the loan was due (see Ardicle 1.3 of the Loan
Agreement); hence clearly after the Arbitration Clause was agreed among] R |
Mo statements were made and no evidence was submitted thal any agreement to arbitrale was agreed
among| Jafter the dispute arose. The Sole Arbitratos mus! therefore infially
consider whether | jonthe one sideand[__ | onthe other are business
underiaking and consumer pursuani to the ZArbi, respectively. Because the ZArbil provisions,
including also s Chapter 1X dealing with Consumer Disputes, apply to arbitrations having the seat in
Slovenia regardiess whethar the parties to such proceedings are domestic or foreign entities, il follows
that the question of whether the Parbes are consumers or entréprenowrs should be assessed under
the: Slovenian law, The issue to what extent does assignment of the Lender's receivables 1o the
Claimant under the Loan Agreement affect the validity or existence of arbitration agreement with
respect o consumers, will be considered by the Sole Arbitrator anly if the Sole Arbitrator concludes
tha | | cannol be construed as business undenakings for the purposes of ZArbit,
If the dispute fits within the scope of a business to consumer dispute under Article 44 of the ZArbit, the
dispute among the Parties shall not be arbitrable under the Slovenian law regardiess of ils later transfer,
because the Arbifration Clause was concluded before the dispute arose. In such case, the parlies
cannot submil its dispute under the Loan Agreement (o arbitration and the arbitration lacks the
jurisdiction to arbitrale such dspute.

The Sale Arbitrator initially turns 1o the question of whether the Respondent is a consumer for the
purposes of tha ZArbit, Article d4 of the ZArbit refers with respect to definition of 8 consumer and a
business 1o the Slovenian Consumer Protection Act (Official Gazetle of the Republic of Slovenia No.
25/98 with subsequent amendments; hereafter "ZVPot”). Pursuant to the ZVPol (its Article 1.2), a
consumer is a natural person acquiring or using goods or services for the purposes outside of his or
her profession or business aclivities. On the other hand, ZVPol defines business undertaking as legal
or natural person conducting proflable activilies regardiess of its corporate legal form or ownership.
In the concrefe case, the Loan Agreement was concluded between | |

a. Accordinglothe Claimantl__________ i a friend of and had personal contacts with

wihin was helping him obtaining the Loan (sections | and Il of the Statement of Claim). The Loan
Agreement uses in its wording the name ] and the prefic Mr. There is no
staterment or evidence from the Claimant or in the Loan Agreement that |would be
acling in relation to the Loan within the scope of il busness aclivity or profession. Also the
Claimant has not o the view 1hat|t]:s a consumer, it only claimed in its
Objection thallﬂc;dan investment company is not an undertaking within the scope of the
ZArbit's Adticle 43, T nt does nol refer to any business use of the funds by Mr.

and albei a founder of healthcare (Life Check) cenires, there were
no slatements b e Loan Agreement were intended for such
business purposes of was lhus nol acting for the purposes of his
or her profession of business activiies but for his personal needs. The question is whether he
was acquiring or using goods or services when entering info the Loan Agreement. In the view of
the Sole Arbitrator, the answer to this queston is affirmative. The Sole Arbiatrator does not share
the view of the Claimant that the granting of a credit would not fit within the scope of services
covered by the definiion of a consumer pursuant to the ZVPol. Although specifically regulated
under the Slovenian Consumer Credil Act (Official Gazette of the Republic of Slovenia No. 5910
wilh subsequent amendments; hereafter: "ZPotK-1°), credit and granting of the credis remains
to be covered by the provisions of the ZVPot. A consumer acquining a credit from an investment
firm i in the view of the Sole Arbitrator still covered by the ZViPol generally. ZVPotK-1 provides
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only specific rules with respect to the consumer credits, There is no provision in the ZVPot that
would otherwise exclude application of the ZVPol with respect to consumer credits, On the other
hand there are provisions of the ZvVPeot thal expressly exclude ZPolK-1, which means that the
ZVWPol is general law regulating the consumer protection. Finally, ZArbét in Ihis regard refers only
o ZVPot with respect 1o definition of consumer and underaking. Because the intention of the
legislatlor was to secure the position of consumer as a weaker panly with respect 1o arbilration
agreement™, it is also logical that such broad definition of the term consumer and undertaking
was used. For its apphication, ZArbit does not require any further connection 1o aclivities of such
persons of enlilies, but for those that are provided in definition of a consumer and an undertaking
pursuant 1o Articles 1.1 and 1.2 of the ZVPot.™ Hence, the Sole Arbifrator concludes that Mr,

Was a consumer within the scope of Slovenian law when enlefing inle the Loan

Agreement with the Lender

b. According to the Claimant is an investment company from Cyprus (Secton | of the
Statemeni of Claim) and is a financial and investment company from Cyprus (Section 1l
of the Statemen! of Clam). In the view of the Sole Arbitrator, [ ~ Jand [ | fulfil the

requirements for @ business undertaking within the scope of the Slovenan ZArbit. First, ZArbit
refers to ZVPot only with respect lo definition of a consumer and business undertaking. Il does
nol refer to any other definition of the ZVPot or ZPolk-1 in this regard, It follows that both Melsona
and Geolane are conducting profitable activities as investment companies. Although the question
of whether the undertaking was markeling services or loans may be important with respect 1o
consumer disputes with respect 1o the govermning law of the agreement (see Arlicks 6 of the Rome
1), it is nat relevant for the definition of an undertaking pursuant to the ZVPot. Secondly, lending
of funds, & not construction building for third parties for example, but it is a typical activity and
transaction that can be pursued by any commercial company, regardless whelher a commercial
entity is otherwise registered for such type of business. This is under the Slovenian law so
because Ihe commercial undertakings are by law authorized to conduct anylhing what serves 1o
their purpose and lending of the undartaking funds is in the view of the Sole Arbitrator considered
as such.'™ Such scope of business activities also fits within the scope of the underiaking's
definition under the Directive 2008/4B8/EC of the European Pariiament and of the Council of 23
April 2008 on Credil Agreements for Consumers and repealing Council Directive 87M102/EC and
under the ZVPolk-1, which should be uniformly applied in the EU.' The Claimant has nat staled
nor proved that it would be different under the Cyprus law and given the uniform application of
the EU law this even does nol appear to be possible. In this regard, it shall be stressed that the
Sole Arbitrator in his Procedural order no. 2 and Procedural Timetable dated September 18, 2014
has expressly inquired from the Claimant o provide statement and evidence with respect to
and the Parties with respect 1o the conduct of lending activilies and authorizations for
lending activibes. Similar request was made also when requesting Stat nt of Defence from the
Respondent. The Claimant merely maintained in its Objection thal ad not lent money
in no other way and that this was a single transaction without referring to any evidence thal would
substantiate s stalements (such as, for example financial statements or list of the company's
lawful activities), Article 44 of the ZArbil applies if an underiaking conducts profitable activities on
the markel (Article 1.3 of the ZVPat and Article 44 of the ZArDit). As lending of funds i in he view
of the Sole Arbitrator's a regular and lawful activity carried cul by any undenaking and icularty
investment andfor financial undenaking, the Sole Arbitrator concludes that the bothy nd
fit within the scope of the business undertakings pursuant 1o the Slovenian ZArbit and
ZVPoL One could claim and the Sole Arbitralor may share such view that oy |
qualfication as an undertaking within the scope of the ZVPot and ZArbit is relevant for the
consideration of whether the Arbitration Clause was entered among an underiaking and a
consumer, Nevertheless, in the light of the aforementioned Sale Arbitrator's conclusion, that both,
[ — | are 1o be regarded as such, further analysis of such gquestion appears to
be iralevant.

10. Given that none of the Parties is a Slovenian enlity or resident, if follows thatl there are international
elements of a dispute. In this regard, the Scle Arbitrator must also ascerlain whether the provisions of
the New York Convention on Recognition and Enforcement of Foreign Arbitral Awards of 1958 (Official
Gazetle of the SFRY, IMernational Treaties No. 11/81 and Official Gazette of the Republic of Slovenia,
International Treaties, No. 45/2008 Mo. 45/2008; hereafler: “NY Convention’) would affeci its
considerations on arbitrability of the Arbitration Clause and dispute. NY Convention is applicable to
recegnition and enforcement of arbitral awards not considered as domestic awards in the State where
the enforcement is sought (Article 1.3). Articke 1 of the ZArbit defines arbiirations having a seal in

Iz prakse

slovenska
arbitrazna praksa
junij 2016

45



Iz prakse

slovenska

arbitrazna praksa
junij 2016

46

Cate Moo SAS56-1002014 Ashilrad Award

Wi,

11.

12.

Slovenia, regardiess whether the parties to arbitration are foreign entities, as domaestic arbifrations

Pursuant to Article 42 of the ZArbil only enforcement of a foreign arbitral award in Slovenia is subject
1o the rules of the N Convention. Foreign arbitral awards are awards issued by an arbitral tribunal
having a seat outside of Slovenia (Articles 1.2 and 42 of the ZArbit), Thug, in case of enforcement of
an arbitral award issued in this arbitral proceeding in Slovenia the arbitral award in the present case
would nol present a foreign arbitral award that shall be enforced pursuant to the terms of the NY
Convention, but a domestic award | ced on ihe basis of Article 41 of the 2Arbit. On
the other hand, given the residence of in the Principalily of Monaco as evidenced also
from the wording of the Loan Agreement (see signalure page of the Loan Agreement referring to the
address of Mr. . ihe: Sole Arbitrator considers that any arbitral award issued by the LAC, if
intended as e ent or recognition there, may be considered under the Monaco legislation as a
foreign arbitral award and thus be subject 1o enforcement or recegnifion pursuant to the NY Convention,
' In this regard, the Sole Arbitrator notes that the Principality of Monaco has signed the NY Convention
with the “cormmercial reservation”. Consequently, Menaco will apply the NY Convention 1o any LAC's
arbitral award enly to differences arising out of legal relaticnships, whether contractual or not, that are
considered commercial under the Menaco law, Consumer dispules are referred as an example of
disputes which are not considered as commercial in the international arbitration practice, hence
Monaco may exclude application of the MY Convention, '

Motwilhstanding that Slovenia had not made commercial reservation under Arlicle 1{3) of the NY
Convention, lack of such reservation in the view of the Sole Arbitrator does not automatically mean
arbitrability of 8 consumer dispute under the Slovenian national law.™ The arbitrability of a dispute
concerns the question whether a dispute is capable of settlement by arbitration under the applicable
law. Thus (as in the present case acconding to the Sole Arbitrator), although dispule may be within the
scope of an exisling arbitration agreement, it may still be non-arbitrable because under the applicabla
law it may not be decided by arbitralors but by a cowrt only.® In other words, even if there is exisling
and generally valid arbitration clause, the laws may still prevent or impose restriclions on arbitration of
certain fypes of disputes, it is true that the question of arbitrability of consumer disputes in international
arbifration and NY Convention contex! may be viewed to some exten! disputed?: however, the fact is
that there are many states thal impose restrictions on arbitrability of consumer dispules regardless
whether NY convention is applicable to a dispute. incleding many EU states and Slovenia, Such non-
arbitrability of consumer disputes appears to be prevailing and accepted in the EU.# |n the light of the
above considerations, the Sole Arbitrator considers that the Slevenian restriction of arbitrability of
consumer dispules is therefore alse concordant with the prevailing international arbitration practice.

In the: light of the Sole Arbilrator's conclusions that: the Slovenian law gaverns the Arbitration Clause
(supra VIL4.b), the seal of arbitration is Slovenia and the arbitration proceedings shall be governed by
the Rules and the Slovenian law (supra VILS), the parties choose Slovenian law as the governing law
of the Loan Agreement (supra Vil.4.c) and that | } on the one side and Mr.,
on the other fall within the scope of business undertaking(s) and a consumer for the
purposes of Aricle 42 of the ZAmbil, the Sole Arbitrator must regretfully conclude that the invoked
dispute among the Parties 1o this dispute is not arbiirable, because the arbilration agreement was not
entered into among the Parties after the dispute arose. Consequently, the Sole Arbitrator must dismiss
the claim of the Claimant because it does not have jurisdiclion lo resolve the dispute am
and[ | under the Arbitration Clause in the Loan Agreement. According to Articke 30 of the
Rules the Sole Arbitrator may rule on its jurisdiction in an award or another decision. Because of the
Sole Arbitralor's power lo decide on its own jurisdiction, the Sobe Arbitrator considers that the
arbitration award is the appropriale form to decide on the lack of ils jurisdiction in the present dispute

Delermination of Costs

Pursuani to Article 45.4 of the Rules the Sole Arbitratar shall include in the final award the costs of the
arbitration as finally determined by the Secrelarial of the LAC and specify the individual fees and
expenses of each of the arbitrators and the LAC. The Secretariat of the LAC has delermined the costs
by the letter dated 13.02.2015

The issue of jurisdiction was a complex one, the outcome of which was difficult to predict. The Claimant
has requested the arbitration, but the Respondent has failed fo take part in the proceedings. Based on
the said and due 1o the lack of jurisdiction. the Sole Arbitrator allocated the costs of the arbitration as
determined further below.
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IX. Decision

Based on the foregoing considerations the Sole Arbitrator lhamhy in accordance with
Articles 21 and 30.3 of the Rules issues the following Arbitral Award:

1. The Sole Arbitrator does not have jurisdiction to resolve the dispute between the claimant
|Cv inst the respondent | -
inlnimed by the Requesi for ration
dated May 23, 2014,

2. Consequently, the Sole Arbitrater heroby dismisses the claim of the claimant ]
| __| Cyprus against the respondent] ]
L | Menaco as contained in the Request for Arbitration dated May 23,
2014 to pay the sum of:

the principal amounting te EUR 150,000.00

the contractual interest ecarned (Article 2 of the contract dated 28 March 2011} amounting
o EUR 750.00

the default interest earned from the principal (Article 3 of the contract dated 28 March 2011)
fram 28 May 2011 until payment;

the default interest earned from the contractual interest (Article 3 of the contract dated 28
March 2011) from 28 may 2011 until payment;

the expenses of the arbitral proceedings plus statutory default interest from the deadline
for their voluntary payment until payment.

3. The costs of the arbitration proceedings as determined by the Secretariat of the LAC consist
of (i) the fees of the Scle Arbitrator; (i) the administrative fee of the LAC and (iii} the axpenses
of the Sole Arbitrator:

& The fees of the Sole arbitrator are determined at EUR 6,494.00 (VAT not included pursuant
to Article 45.7 of the Rules);

b. The administrative fees of the LAC are determined at the EUR 4,007.50 (VAT not included
pursuant to Article 45.7 of the Rules);

¢. The expenses of the Sole Arbitrator amount in total to EUR 266.37.

4. The costs of arbitration proceedings, as determined pursuant to item 3 of the decision
immediately above, amounting in total to EUR 10,767.87 and the corresponding VAT, not
included pursuant to Article 45.7 of the Rules, if any, shall be borne by the claimant]

[ |

Date:  Friday, February 27, 2015
Seal of Arbitration: Ljubljana, Slovenia

Pursuani to Article 41 of the Rules to be sent in fow egual and signed copées (o Ljubljana Arbitration Centre, Dimieva 13,
1504 Ljpublgana, Slovenia
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' Hergalter the Sole Arbitrator refers to such documentary evidence number as a decumantary evidence number.

7 Jusd i mention the intemational Chamber of Coemmaerce Arbitration, which is commanly refermed as the “Cowrt {avadlable
al hirg /v icowba.orgdobout-iccfargonizativnidispute-resofutipn-senaces/ficc-internotional-court-of -arbitration/, Sité visited on
the 20,2 2015)

? See daliniion of verb "dare” available al hHp:fwww momiam-websier comidictionanydare, visiled on 13.2 2015

* v, Abed Gakt: Priznanje in izvsitey domadin in tujih arbilraZnih odloéb v Sloveniji [Recognition and Enforcement of
Domestic and Forsign Arbitral Awards in Slovenia), Zbomnik znanstvenih razprav, letnik 2013, Page. 116

S Soe Gary B. Born, Internationa) Commaercial Arbitration, Choice of Law in Inlemationsl Commercial Arbitration, page 41
and furiher, Kluwer Law inlemational, 2001
¢ See also Gareimartin Alferez. Franciso J.; The Rome | Regulalion: Much ado aboul nathing, The European Legal Fonsm,
Forum iuris communis Europea, www ewopean-legal-forum com., page 162 [available at hitpiwew simons-
law. comifitsranypdlie/aid pdl, site visited on the 16.2,,2015)

" The Slovenian law and jurispredence follows the same rule. See Higher Counl in Celje Slovenia, Judgment case no. Cp
11972012 [the cowd reasoned that the reference fo the Austrian legislation in a conlract substantiates the argument, that
the will of the panies is beyond any doubl expressed in the contracheal provisions].
¥ See The Rules on Arbilral Proceedings befede the Permanent Court of Arbitration aflached b the Chamber of Commerce
and Industry of Slovenia (Official Gazette of the Republic of Slovenia No. 8383 with further amendments) thal wene
applicable in 2011 and the recommended arbilration clause of the LAC al thal time. The model dause was referring
Englsh to the Permanent Counl ol Arbitration,
¥ Sew, Born, supra endnoda 5, page 187 as well as Me Final Award In ICC Case no. 5294 of 22 February 1988 as reprinted
in Born, supra endnobe 6. on page 78 and further. Similarly also Felipe Meuliz Telez: Prima Fack Decisiong on Jurisdiction
ol the: Arbitration Institute of the Stockholm Chamber of Commearce: Towards Corsolidation of A ‘Pro Arbdration” Approach,
available @l hitp:f/www. sinstitute sefmedia/ 29596 felipe-mutis-teller_paper-on-scc-challenges-on-jurisdiction.pdf, sifle visiled
on the 16.2.2015 [on page 2 the author states that “the SCC would assend jurisdiction even if the Inslitute's namea is
mantioned incomectly, or ¢ven if the clavse genevaly refers fo an arbitralion cour located b Slockholn)

" Sgn decisions of the Higher Coun in Ljubliana [Visie sodisée v Ljubljani], VSL dacision Il Cpg 26672010 and Higher Gourt
in Kaper [Vebje sodidée v Kopru], VSK decision Cpg 1452009,

" See Interim award in ICC Case no 4131 of Seplember 1882, as available in Bomn, supra endnate 5, p 654 and Gary B.
Born, Infermational Commercial Arbitralion, Second Edition (Khwser Law Infemational 2014) p. 1465

¥ The Sole Arbitrator has referred to goneral existence and general valdity of arbitration clwuse in the previous analysis,
without considering application of special consuemer prolection rules and arbitrability of arbitration agreemenl discussoed
(i

" Commeantary to Chapler 1X of the Zarhil; Arbitration Act Bill [Prodieg zakona o arbitredi), Poredevalec DZ, no, 00720~
;EJ?WBJ'B. Ljubljana 14.02 2008,

4 id.

i frticle 6.4 of the Skwenian Commercial Companies Act (2G0-1). Lending may conslitule activities inlended Lo use the
excessiig funds of an underaking as an example,

™ EU Consumas Credil Directive (2008/48/EC) in this regard in its recitals stresses the need for full harmonisalion
theaughout the Community: “full harmonisation s necessary in order Lo ensure thal 8l consumers in the Communily enjoy
a high and equivalent level of protection of their inleresis and 1o creale a genuine internal market”. See Recitals 9, 10 and
15 of the said Directive. Definitions of underaking under Slovenian kiw and the Directive ane the same, Considerations of
the Sole Arbitrator are substantialed also by reference 1o the jurisprudence of the German Courts where the definition of
an undenaking also complies with the Direclive's definiion of an undefaking that is further compliant with the Slovenian
law), See for ewample Georman BGH  dedsion X1 ZR 513007  dated 9122008 available al
ppd fjuris bundesgerichishod defcgl binfrechtsprechung/document. py PGerichi=bghfAn =en&nr=4678 1& pos=0&anr=1; sibe
visited on the 19,2 2015

[What is needed is that the undenaking al the time of conclusion of the Loan Agreemen] carries oul its business or
independent professional activities, whereby this can be the case also if thera is only one Loan Agreement], Such decision
was confirmed also in case of 10 U 56/12 of the German Oberandsgerichl Stutigart [reasoning that even a buiding contract
can be construed as pan of the business and aclivities of an undenaking. regardiess whether there s only ane such
agreement entered inlo by one entity]. itpdfwee. o defquellenmaterialfid/ 150910

T information onm  slalus  of  signatories  and  reservalions  of the NY Corvenlion  available at
hitpiffwww.uncitral orgfuncitralfenfuncitral_textsfarbitration/NvConvention_status himl (sie visted on the 19 2.2015)

"® Spe Alber Jan van den Berg (ed), Yearbook Commercial Arbitration 2003 - Volume XEVII, Yearbook Commercial
Arbitration, Volurme 28 Kluwer Law Infermational 2003), Second Resarvation ("Commaercial Resenabion”) on pp. 574 - 575
[These is also a tendency to rely on the broad descrption of whal constilubes “commaercial” as is given in conjunclion with
thie UNCITRAL Moded Law on International Commercial Arbitration of 1985). Consumer dispules are considered as “non-
commarcial” undes thie UNCITRAL Model Low on Indernational Commercial Arbatration of 1985, Sev also Analytical
Commentary on Drafl Text of a Model Law on Inemational Commercial Arbiration: Report of the Secrelary-General
{AICH 1264 ) in Charles H, Browaer ||, Jack J_ Coe , ol al, NAFTA Chapler Eleven Repons; Kluwer Law Inlamational 2006},
pagie GO0,

™ Born, supra endnote 11, p. 946, [This is different from the view generally taken of the New York Convention, which i
that both “commercial” and ofher types of subjecl matler may be calegorized as “nonarbilrable,” depending on national
L}
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% glber Jan van den Berg. New York Convention of 1058, Annolabed List of Topics, page 16 available at
hitp:/fwww.newyorkeonvention onglcourt-decisions/ list-of topics-description {sile visited on January 19, 2015); Bom, supra
endnole 11, page 853

#t See also Bamn, supra endnode 11, Nonarbilrability and Intermational Arbitration Agreements pp. 943 — 1045 dr. Christian
Aschaver; A landmark decision of the Ausirian Supreme Courl clarifying whien paries 1o arbitration Agreements should be
treated as consumers or enbreprenewss, Slovenska arbilraZna praksa, marec 2014, page 11.

1 Born, pp. 10171020 (parficulary footnole 412 refesring lo Slovenia as an cxample of arbitrabilty of consumer
disputes). In this regard, it shall be noted that according to Born among the EL) Member States France (France has nol
made commercial resenation io the NY Convention) and Sweden are examples of stales where consumer dispulés ang
arbitrable in inlemational settings. But, with respect 1o Sweden, please sée Lars Heuman, Sigvard Jarvin, The Swedish
Arbitration Act of 1998 Five Years on: A Crilical Review of Strengths and Weaknesses, Jurs Publishing, Inc., Apr. 1, 2008,
p. 177 [author refers to “odyections the! & dispule is ot arbilrable ang ool sulject to waiver and are io be taken inlo accounl
ex oficly by the arbiral tribunal or the court). Garmany, Ausiria and other EU Member stales contain restriclions on
arbitrability of consumer disputes. With respect o Germany: ses Judgement of the BGH, Case Mo, X1 ZR 349/08 available
al hitp:ffjuris bundesgarichishof.defogi-binfrechtsprechung/document py ?Gerichi=bghlArt =en&nr=53636Epos=0&ane=1 and in
B2C Arbitration: Consumer Profection in Arbilration, Alexander J. Belohlavek, Juris Net , LLC 2012, p. 275 and 276
[German courts spplying German consumer profection ruies with respect fo avbitrbilily of dispules even i arbilration clause
is governed by foreign law]. With respect to Austria: see dr. Christian Aschauer id. nete 21 [the Supreme Court in & dispule
involing foreign parlios and arbitralion it Vienra under the ICC ruies has considered a party to arbiiration agreement 55
NON-COMSWme, in orger fo enfarce the arbitral award, but has nol waived [he application consumer profeclion ries in the
salling aside proceedings wilh respect lo arbitral sward. Nolably, the Courl's affirmative decision on ihe jur

arbilral inbur wars pol based on the NY Convention and lack of commercial resenvation or non-acceplance of arbitrablity
defences in inlemalional dispules with respect to the NY Convenbion, bul becacuse § regarded parfios in a
shareholdercorporate dispele 85 an enfrepreneur and Nl &5 &

“* See Artiche 40 of ZArbit and Dr. Stefan Krol, Recourse Against Hegalum Decigions on Junsdiction, Asdbdlration
International, Kluwer Law International 2004, Volume 20, lssue 1, pp. 55-72.

Iz prakse
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Ljubljana Arbitration Rules

Macedonian

To be able to live up to the expectations of their users from the re-
gion, the Ljubljana Arbitration Rules are now available, in addition
to the original English and Slovenian versions, in German, Serbian,
Macedonian and Croatian. The LAC is the only arbitral institution
that provides its services to its users from the ex-Yu region in their
local languages.

APBUTPAXHW TMTPABUJIA
| Hl HA bYB/bAHCKIOT APBUTPAXEH LIEHTAP
NPV CTOMAHCKATA KOMOPA HA CTIOBEHMJA

I

JbYBJ/bAHCKW APBUTPAXXHIW NMPABU/IA

[MakenoHcku]

PellaBame cnoposu
o4 1928 rognHa
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Longstanding experience and unparalleled services in administer-
ing commercial disputes involving parties from the regions of the
Adriatic and ex-Yu make the LAC a convenient forum for the settle-
ment of commercial disputes in the region.

© Jby6rbaHCKM apbUTPaXKeH LieHTap npwu
CronaHckata komopa Ha Cnoseruja (/bALL), 2015

CvTe npaBa ce 3aApxaHu. OBaa nyb6nmnkawmj
e n3gageHa of J/byb/baHCKMOT apbuTpaxeH
LeHTap npu CronaHckata komopa Ha CnoBeHuja.

Jby6/baHCKNOT apOUTPaXKEH LieHTap npu
CTonaHckata kKomopa Ha CoBeHMja U HEFOBOTO
NOTO Ce pPerncTpupaHy Xunrosn Ha CronaHckara
KoMopa Ha CnoBeHuja.




Teksti za prakso

COLAPYMHA

JbYB/bAHCKWN APBUTPAXHW MPABUNA 1

YBOAHW OAPEABW 3

YneH 1

/by6/baHCKM apbuTpaxeH LieHTap npu CTonaHckaTa koMopa
Ha CnoBeHuja

YneH 2

MprMeHa Ha npasunara

Ynew 3

KomyHukaumja co /bAL,

MOYETOK HA APBUTPAXHATA NOCTANKA 4

YneH 4

MToyeToK Ha nocrankara

YneH 5

baparbe 3a apbuTpaxa

YneH 6

YnucHa Takca 5
YneH 7

Oarosop Ha 6aparbeTo 3a apbuTpaxa

YneH 8

Pokosu 6
YneH 9

MucmeHa 1 13BecTyBarba

YneH 10

OpbvBarbe Ha NpeameToT 7
YneH 1

Jby6rbaHCKN apoUTPAXEH LieHTap CrojyBarbe Ha nocTankute

npwn CTonaHckata komopa Ha CnoseHuja

Oumnyesa ynunua 13, 1504 fby6rbaHa, CnoseHuja YneH 12

n
www.sloarbitration.eu PNAPYHYBArE Ha CTpaHKa 8
CekpeTapujaT:
t:+386 158 98 180 KOHCTUTYUPAHE HA APBUTPAXXHUOT COBET 8
f: +386 1 58 98 400
arbitraza.lj@gzs.si YneH 13

bpoj Ha apbuTpwn
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Teksti za prakso

YneH 14

/imeHyBarbe Ha apbuTpu

Ynen 15

/ImeHyBarbe Ha apbuTpW BO Cy4Yaj Ha CONapHMYapCTBO
YneH 16

HenpucrpacHoCT 1 He3aBNCHOCT Ha apbutpuTe

Ynewn 17

MoTepayBarbe Ha apouTpute

YneH 18

/133emarbe Ha apouTpuTe

YneH 19

PaspellyBatbe Ha apouTpu 1 UMEHYBatbe Ha 3aMeHunum
apbutpu

MOCTANKA NMPEA APBUTPAXXHWOT COBET

YneH 20

[penaBarbe Ha NpeamMeToT Ha COBETOT
YneH 21

Boferbe Ha nocrankarta

Ynen 22

CefnwTe Ha apbuTpaxara

YneH 23

Ja3uk Ha nocTtankara

Ynex 24

MepofaBHO MaTepujanHo npaso
YneH 25

BpemeHCKM nnaH 3a TeKoT Ha nocrankata
Ynew 26

Tyxo6a

YneH 27

OnroBop Ha Tyxb6a

Ynen 28

HaTamoLWHM NUCMEHN NoAHecoumn
YneH 29

/i3mMeHa Ha 6aparbeTo

YneH 30

HafnexHocT Ha coBeToT

YneH 31

[lokaswn

slovenska

arbitrazna praksa

junij 2016

52

10

13

14

16

7

YneH 32

YcHa pacnpasa

Ynen 33

Ceepoum

YneH 34

BelwTak nmMeHyBaH o CTpaHa Ha COBeTOoT
Ynen 35

[ponywTarse Ha CTpaHKuTe

YneH 36

OpnpekyBatbe ofl NpaBOTO Ha NPUTrOBOP
Ynen 37

[TprBpemMeHn Mepkn

YneH 38

ApbuUTep 3a UTHK CyYan

YneH 39

3aBpuyBarbe Ha pacnpasara

APBUTPAXHA OONTYKA

YneH 40

[loHecyBatbe Ha apbuTpaxHa oanyka v peweHuja
YneH 41

dopmMa 1 AejCTBO Ha apbuTpakHaTa oanyka

YneH 42

POk 3a AOHecyBarbe Ha KOHeYHa apouTpaxHa oanyka
YneH 43

MopamHyBarbe 1 Apyru NPUYNHA 3a 3aBpluyBatbe Ha
nocrankara

YneH 44

icnpasKa 1 TONKyBatbe Ha apbuTpaxHaTa OanyKa u
LIOMONMHUTENHA OfNyKa

TPOLUOUW HA APBUTPAXXHATA NMOCTAINKA

YneH 45

Tpowoun Ha apbuTpaxata

YneH 46

Tpowoun Ha CTpaHKkuTe

Ynen 47

ABaHC 3a NOKpUBarbe Ha TPOLIOUWTE HA apbuTpaxara

18

19

20

21

22

23

24

25



3ABP3AHA APBUTPAXHA NMOCTAMNKA 26

YneH 48
Mpasuna 3a 3abp3aHa apbuTpaxHa nocranka

OnNuwTWn NPABUNA 28
YneH 49

OCHOBHO Npasunno

YneH 50

[loBepnneoct

YneH 51

Ja3nk Ha npaswuiaTa

YneH 52

VicknyyyBarbe Ha 04AroBopHoOCTa 29
YneH 53

Bnerysate BO cvna

JNOOATOK |

OPFAHU3ALNJA HA JbALL 33
YneH 1

JbALL

YneH 2
3apaum Ha /bAL

YneH 3
MpeTcenarencrso

YneH 4

/IMeHyBarbe Ha nNpeTcenaTencTsoTo 34
YneH 5

CekpeTapujaT

YneH 6

/IMeHyBarbe Ha reHepasneH cekperap 35

YneH 7
PaboTa Ha /bAL

AOOATOK Il
TAPNOA 36

YneH 1
YnucHa Takca

Teksti za prakso

Ynex 2
Harpaga 3a coseToT

YneH 3
AOMUHUCTPATUBHM Tpowoumn Ha /bAL 37

Ynen 4
Tpowoun Ha coBeToT ¥ Ha JbALL

NOAATOK I
MOCTAMKA MPEJ APBUTEP 3A UTHU C/IYYAU 40

YneH 1

ApbuTep 3a UTHK cydan

YneH 2

bapatbe 3a nocranka nped apobuTep 3a UTHK Clyyan

YneH 3

/iMeHyBarbe Ha apbuTep 3a UTHW Cy4an 41
YneH 4

CeauuwTe Ha NocTankaTa npeg apbuTepoT 3a UTHKU cnydan 42
YneH 5

Bonerbe Ha noctankata npen apouTepoT 3a UTHU Cyyan
YneH 6

Opnyka 3a npvBpeMeHa mepka

YneH 7
[lejcTBO Ha NpuBpemMeHaTa Mepka 43
YneH 8
Tpowoun Ha nocrankara 44
YneH 9

OnwTo Npasuio

CTAHOAPOHW APBUTPAXXHIW KNAY3YII 45
Ap6uTpaxHa noctanka 47
3abp3aHa apbuTpaKHa nocranka 48
ApbUTpaXHa noctanka 6e3 apbutep 3a UTHU Cnyyau 49
MprMeHa Ha CTaHAAPAHUTE apOUTPAKHMN Knay3ynu 50
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Teksti za prakso

APBUTPAXHW MNMPABUJIA

HA JbYB/bAHCKNOT APBUTPAXXEH LLEHTAP
MPW CTONMAHCKATA KOMOPA HA C/TOBEHUJA

OBa e othmumnjaneH Npesoa Ha /bybrbaHckuTe
apbUTPaXHM NpaBuia Ha MakefoOHCKM ja3nk, Kov BO
OpUrMHaN ce CoCTaBeHW Ha aHMMMCKK ja3uK. Bo ciyyaj Ha
HecornacyBarbe Ha TeKCTOBUTe, ke NpeoBnaga TeKCTOT Ha
AHTNCKN ja3uK.
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Teksti za prakso

YBOAHW OAPEABWU

UYneH 1
Jby6maHCcKku apbuTpaxkeH LeHTap npu CronaHckata komopa
Ha CnoBeHuja

<
@
o
=
==
=
o
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p=]
)
=

Tby6rbaHCKMOT apbuTpaxeH LeHTap npu CtonaHckata
komopa Ha Cnoseruja (JbALL), nosHaT u kako MocTojaH
apbuTpaxeH cya npu CtonaHckaTta komopa Ha CnoseHwja e
CaMOCTOjHa ¥ He3aBMCHa MHCTUTYLM]a, KOja AaBa NoAApLIKa
I TO OpraHu3mpa pelaBareTo Ha AoMallHKTe CNopoBY

¥ Ha CNOPOBUTE CO MefyHapOAeH enemeHT, BO COrNacHoCT
co ApbuTpaxHUTe Npasuna Ha /by6/baHCKMOT apouTpaxeH
LeHTap npu CTonaxckaTa komopa Ha Cnosenuja (npaswuna)
¥ CO ApyrvTe NpaBmna v NocTanky 3a KOMWTO CTPaHKMTe
ce porosopune. Oprann Ha JbALl ce npeTtceaatencrtsoto 1
cekpeTapwujaToT. OpraHusauujaTa Ha /bALL e perynmpaHa co
[lonaTokoT I.

UneH 2
MpumeHa Ha npasunata

1. AKO CTpaHKuUTe ce A0roBOpwWe, 1eka CNopoT Ke ro pellaBa
apOUTPaXeH COBET, KOj e KOHCTUTYMPAH BO COrNAaCcHOCT
CO OBMe NpaBWia UK eKka cnopoT Ke ro npeaaaaT Ha
pelasarbe Ha /bAL, ce cmeTa feka ce cornacune co
npvMeHaTa Ha oBMWe NpaBuna ako apbuTpaxHaTta NnocTanka
€ noBefeHa No HUBHOTO Blerysare BO cuna.

2. JopgatounTe I, 11 n 1l ce coctaBeH Aen Ha oBue npasuna.

3. AKO apbuTpaxkHaTta cnorogba e cknyyeHa npeg
BMeryBareTo BO CMM1A Ha OBME NpaBuna, oapenoute oa
uneHosute 11 1 12 og osune npasuna v Jogartokot Il Hema
[1a Ce MpUMeHyBaart, OCBEH ako CTPaHKMUTe He ce gorosopar
NOWHAKYy.

YneH 3
KomyHukauuja co /bAL,

KomyHuKalwmjaTa Ha cTpaHkuTe co /bALL ce oaBMBa Ha
CNOBEHEYKN UMW HA aHITTUCKK Ja3UK.
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Teksti za prakso

MOYETOK HA APBUATPAXHATA
MOCTANKA

UneH &
MoueToK Ha nocTankarta

ApbuTpaXHaTa noctanka noyHysa Kora /bALL ke ro npumu
6apatrbeTo 3a apbuTpaxa.

YneH 5
bapame 3a ap6utpaxa

1. baparbeTo 3a apbuTpaxa Mopa fa CoapPMKM:

i, WMUbA, AAPECH 1 MOAATOLUM 33 KOHTAKT (€NeKTPOHCKH
agpecu, TenetoHCckM 6poesu, Tenedaxkc 6poesm) Ha
CTPAHKNTE U HUBHWTE NONHOMOWHULMN,

il.  Konuja of apbuTpaxxHaTa cnoroaba, MNu ako He
nocTon nocebHa Wcnpaga 3a T0a, ONUC U eBeHTYyanHu
[10Ka3 3a NocToere Ha apbuTpaxHarta cnoroaoa,

ili. OMMC Ha CNOPOT M Ha OKOSTHOCTUTE BP3 KOW Ce 3aCHOBA

6apareTo,
iv. 6apatbe,

V. MpoueHa Ha BpeAHOCTa Ha baparbeTo, Kora Toa He ce
oAHeCyBad Ha Napu4yeH U3HOC,

Vi. npeanor 3a 6pojoT Ha apobuTpuTe, 3a ja3nmKoT Ha
nocrankarta v 3a CeAMLITETO Ha apbuUTpaxkaTa ako
CTpaHKKTe 3a Toa NpeaxoaHo He ce A0roBopuIe,

Vil.

HOMWHaLMja Ha eAeH WK Ha NoBeKke apbuTpu ako Toa
npousnerysa of apoutpaxHarta cnorogoa,

viii. noTBpAa 3a ynnaTteHa ynucHa Takca.

2. AKO 6aparbeTo 3a apbuTpaxa He rm COAPXKN cute
enemeHTW off CTaBOT 1, CEKPETApMjaTOT MOXe Aia ro NoBuKa
TY)KUTENOT Aa ro AONOMHM 6apareTo 3a apbuTpaxa, Bo
POK KOj ke ro onpeaenu cekpetapujaTor. AKO TYKUTENoT He
nocTany BO COMMacHOCT CO MOBMKOT, CEKPETApUjaToT MOXKe

[ia Ja 3anpe nocrankarta.

3. KoH 6aparbeTo 3a apbuTpaxa, TY)XKUTeNnoT Mopa Aa ro
NPUAOKM CBOJOT A@HOUeH 6poj (aKo ro uma) nnu apyra
COOABeTHA UACHTUMUKALMCKA 03HAKA 3@ JaHOKOT Ha
A0fafieHa BpeaHocCT.
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UneH 6
YnucHa Takca

1. Mpu nogHecyBareTo Ha baparbeTo 3a apouTpaxa
TY)XWTENOT MOpa fia Nnat ynmncHa Takca Bo COrnacHocT co
Hopatokor Il

2. CekpeTapwujaToT Hema fa ro [joCTaBy 6apareTo 3a
ap6uTpaxa A0 TYKEHWOT AofeKa He Ce M1aTu yrnucHaTa Takca.

3. AKO TY)XUTENOT He ja NnaTu ynucHaTa Takca, CekpetapujaTort
Ke onpefenv [ONoNHMWTENeH Pok 3a nnakarbe. AKO 1 BO
[OMNOAHWUTENHMOT POK YNUCHATA Takca He 6uge nnaTeHa,

ceKkpeTapujaToT MoXe Aa Ja 3anpe nocrankara.

Ynen7
Oprosop Ha 6apameTo 3a apbutpaxa

1. CeKkpeTapwjaToT ke ro JoCTaBu 6apareTo 3a apbuTpaxa ao
TY)XEHMWOT 1 Ke ro NoBKKa Aa OATOBOPU Ha HEro BO POK 0f
30 geHa..

2. OAroBOPOT Ha 6aparbeTo 3a apbuTpaxka Mopa fa CoAPKu:

i, MMUMbA, aApecH 1 NMOAATOLM 3@ KOHTAKT (@NeKTPOHCKM
aapecu, TenetoHCckn 6poesu, Tenedaxkc 6poesu) Ha
CTPAHKMTE U HUBHWTE NONHOMOLWHULN,

il.  eBeHTyaneH NPUroBOp 3a HEHAANEXHOCT Ha COBETOT
KOHCTUTYMpaH BP3 OCHOBA Ha OBME NMpaBuna,

iil. 13jaBa BO BPCKA CO HABOAWTE HA TY)XMTENOT,
iv. OAroBOp Ha 6apareTo Ha TYXUTEnNOoT,

V. OArOBOpP Ha npoleHaTa Ha BpeaHoCTa Ha 6aparbeTo
KOra T0a He Ce ofHecCyBa Ha napnyeH M3HOC,

vi. npeanor 3a 6pojoT Ha apoUTPUTE, 3a jJa3nUKOT Ha
nocTankara 1 3a CeAMLITETO Ha apbuTpawata ako
CTPaHKMTe 3a Toa NpeaxoaHo He ce AoroBopune u

vil. HOMMHaLWja Ha efleH UAK Ha NoBeke apbuTpu, ako Toa
npousnerysa of apoutpaxHara cnorofoa.

3. Ty)KeHVOT NOAHECYBA NPOTUBTYXOA UK NPUTOBOP
3apaav npebusarbe, N0 NPaBKO, CO NOAHECYBAHETO
Ha 0AroBOPOT Ha HapareTo 3a apbuTpaxa. Ha
NPOTMBTY)KOATA U MPUrOBOPOT 3apaan npebuparbe
co0bpa3Ho ce NpUMeHyBaaT oapeabuTe od YNeHoT 5 o
0BMWe Npasuna.
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4. KOH 0AroBOPOT Ha 6aparbeTo 3a apbuTpaxa TyKEHNOT
MOpa Aa ro NPUIoXK CBOjOT AaHoueH 6poj (ako ro uma)
VAW Apyra cOoABeTeHa MASHTUMUKALNCKA O3HaKa 3a
[AHOKOT Ha [ofaeHa BpeaHoCT.

5. AKO TY)KEHMOT He 0[Ir0BOPK Ha HapareTo 3a apbuTpaxa,
nocrtankarta npoAo/MmHKyBa BO COMMAacHOCT CO oapenbuTe Ha
0BMe Npasuna.

YneH 8
PokoBu

1. Ce cMeTa Aeka nucMmeHaTa W W3BecTyBarbaTa ce HaBpemeHo
MCrnpaTteru, ako ce npeaafeHn NocneaHuoT 4eH 0f PoKoT

WNKW Npef T0a BO COrMacHOCT CO Y1eHOT 9 0f 0BMe npasuna.

2. POKOT 3anouHyBa [1a Teye HapeaHWOT AeH O/ 1eHOT Ha Koj
ce CMeTa fieka MUMCMeHOTO UK N3BeCTyBarbeTo e MPUMeHo
BO COMNACHOCT CO YNeHOT 9 oA OBMe Npasuna. AKo TOj IeH
BO MECTOTO Ha NPecTojyBanuwWTeToO UAW BO CeAUWTETO
Ha aapecaToT e ApPXKABeH NPasHUK UK HepaboTeH AeH,
POKOT 3aMoYyHyBa Aa Teye NpBKOT,HapeaeH paboTeH
neH. IpKaBHUTe Npa3HMLM U HepaboTHUTE AeHOBM, BO
nepnoaoT Kora Teye poKoT, Ce 3acMeTyBaaT BO POKOT. AKO
BO MECTOTO Ha NPecTojyBanuWTETO UNW BO CEANLWITETO Ha
afipecaToT NOoCNefHNOT AeH O POKOT € APKaBeH NpasHunK
NN HepaboTeH AeH, POKOT NCTeKyBa NPBUOT HapeaeH

paboTeH feH.

3. JbALL Mmoxe no 6apare Ha Koja 610 CTpaHKa UK No
COMCTBEHA MHUUMjaTBA Ad FO NPOLOMKM AU CKPATK
KOj 6110 POK, KOj O OMpefenuna unv e HaanexHa aa ro

onpenenn UIn fa ro N3meHu.

YneH 9
MunucmeHa n n3sectyBamwa

1. McmeHaTa 1 U3BecTyBarbaTa My ce UcnpakaaT Ha
afpecaTtoT Ha NocnefHaTta No3HaTa agpeca 3a npriem
Ha nucmeHa. NMucmeHaTa 1 M3BecTyBakbata Moxe fa ce
[0CTaBaT NpeKy Kypupcka cnyxoa, npenopayaHo no
nowTa, NpeKy eneKkTPoHCKa NowTa, Tenedaxc nnn Ha Koj
61N0 APYr HAUMH CO KOj ce 06e3beayBa UM OBO3MOXYBA
noTBPAA 3@ UCNpPaKareTo.

2. Kora cTpaHkaTa UMa NnonHOMOLWHMK, Ce cMeTa Aeka
MNCMEHOTO NN N3BECTYBatbeTO KOE MY 61no McnpateHo
Ha MOMHOMOLWHUKOT 1 e NCcnpaTeHo Ha CTpaHkata.

Teksti za prakso

3. MNCMEHOTO UK 13BeCTyBarbeTo Ce CMeTa 3a NpUMeHOo
Ha [IeHOT, Kora hakTuyky My 61uno NpeaafeHo Ha
a[lpecaToT MM Ha 1eHOT, KOj BO 3aBMCHOCT Off HAYMHOT
Ha Wcnpakarbe onpeaeneH Co CTaBoT 1, MOXe Aa ce cmeTa

AeKka NMCMeHOTOo MK n3BecCTyBarbeTo e MPpUMEHO.

4. CWTe NUCMeHa U M3BeCTyBatba (3aefHO CO NPUIo3nTe)
Mopa Aa 6uaaT nogHeceH Bo A0BONEH 6poj NnpumepoLm
(3a JbAL, 3a cekoja cTpaHka 4 3a cekoj apbuTep), ocBeH
Kora Tve ce ucnpakaar no enekTpoHcka nowTa.

5. Mpen cekpeTapujaToT fa My ro npefane NpeameToT Ha
COBETOT, CTPAaHKMTe MOpaaT cuUTe MUCMeHa ¥ U3BeCTyBatba
na rv goctasar Ao /bAL. Kora /bALL ke rv n3sectu
CTpaHKWTe fleka ro npeaan npeimeToT Ha COBETOT,

CMTe NUCMeHa M U3BEeCTyBatba CTPaHKUTE T1 ucnpakaar
HEeMnoCpPeAHO 1 NCTOBPEMEHO,HA COBETOT U Ha CNPOTUBHATA
CTpaHKa, kako v Ha JbALl 3apaan uHdopmmnparse..

UYneH 10
Op6uBare Ha npeamMeToT

MpeTcenaTencTBoto MOXe Aa ro oféve NpeameToT ako e
ounrnenHo (prima facie) gexka He e NOCTOW HaANEXHOCT

3a peliaBarbe Ha CNopoT CNopea OBMe NpaBuna Uam ako
CTpaHKNTe ce A0roBOpMe 3a NPUMeHa Ha Npasuna Kou
CYLITeCTBEHO OTCTanyBsaaT o4 oapeabuTe Ha 0BMe NpaBuna,
Taka WTO CNpoBeayBaHeTo Ha noctankara 6u 6uno
HecpasMepHo OTeXKHATO.

YneH 11
CnojyBate Ha NnocTankurte

1. Mo npeanor Ha CTpaHKWTe, NPeTCeaaTencTBoTo MoXe 4a
Crou ABe Uu noseKe NocTanku, Kou ce Bodar crnopef
oBVe npaswuna:

i. aKo cute CTpaHKK Ce COrnacHM Co 1oa nin

ii. aKo cuTe Bapatba of NocTankuTe ce ondateHu co ucta
apbuTpaxHa cnoroaba nnm

iil. Kora cuTe 6aparba 0 MocTankuTe He ce ondaTeHu
CO MCTa apbuTpaxHa cnoroaba, ako CTpaHKuUTe BO
nocTankuTe ce UcTu, baparbata Npou3nerysaar of
CT NpaBeH OAHOC W NPETCeAaTencTBOTO OLEHU Aeka
apoUTPaXHNTe crnorofbu ce merycebHO CornacHu.
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Teksti za prakso

2. Mpu oanydyBarbe 3a CNojyBarbe Ha NoCTankuTe
npeTcenaTencTsoTo rvi 3ema npeaBua CUTe OKONHOCTY,
KOW M1 CMETa 3a penieBaHTHU, BKYUYBajku1 ja 1 OKONHOCTa
nanu 6apem BO efHa NocTanka Beke 61N NMeHyBaH
apbuTep, a ako 6UN UMEeHyBaH, Aanu 6une MMeHyBaHu
UCTU WK Pa3NuMYHK apbuTpu. MNpea aAoHecyBarbe Ha
OANyKaTa NpeTceaaTencTBoTo ke ce MoCOBETYBa CO
CTPaHKUTE 1 CO BEKE UMEHYBAHUTe apbuTpu.

3. AKO CTpaHKuUTE He ce A0roBOPaT MOUHaKy, NoCTankuTe ke
Ce CnojaT co nocTankara koja noyHana npea.

YneH 12
MpuapyxyBake Ha CTpaHKa

CoBEeTOT MOXe M0 6aparbe Ha Koja 6110 CTpaHKa Aa A03BOMK
KOH MocTankara Kako cTpaHKa fa ce npuapyu eaHo unm
noseke TPeTU NuUa, NOA YCNOB CHTe N1LA Aa Ce 06BP3aHK

CO WCTa apbuTpaxHa cnorogta. OTKAKO Ha CUTEe CTPaHKH,
BK/YYYBajKN W 1 TPETUTE NALA, UM [an MOXHOCT Aa ce
M3jacHaT 3a 6apareTo 3a NpUaPYXyBake Ha TPETO NulLle,
COBETOT MOXe [1a He 0 03BOMM NPUAPYKYBaHETO aKo Co Toa
HeCpa3MepHo 6U1 ce NoBPeAnne UHTePeCuTe Ha Koja 6110
CTpaHKa.

KOHCTUTYUPAHE HA
APBUTPAXHWOT COBET

UYnen 13
Bpoj Ha ap6uTpu

CTpaHKMTe MOXaT fla ce AoroBopart 3a 6pojoT Ha apbuTpuTe.
AKO CTPaHKMUTE He ce AoroBopart 3a 6pojoT Ha apbuTpuTe,
CNopoT Ke ro pelwara apbuTpaxeH COBET COCTaBeH OA Tpojua
apbuTpy, OCBEH ako NpeTcenaTeNcTBOTO NOPaAN CIOKEHOCTa
Ha NpeaMeToT, BpeHOCTa Ha CMOPHMOT NpeamMeT Uin apyru
OKOSTHOCTY He Ofi/ly4u 3a CNOopoT fia pelasa apbutep-
noeauHed,.
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UneH 14
MmeHyBame Ha ap6uTpm

1. CTpaHKkuUTe MOXaT Aa ce A0roBOPaT 3a NOMHAKOB HauYMH
Ha VMeHyBarbe Ha apbuTpuTe 04 OHOj KOj € NpeaBMaeH Co
0BMe Npasuna. Bo cnyvyaj kora COBETOT HE e KOHCTUTYMpaH
BO POKOT KOj 0 onpefenune CTpaHkuTe, Uamn BO Cy4aj
KOora CTpaHkuTe He onpeAenune pok, BO POKOT KOj ro
onpeAennn cekpetTapujaTtoT, apbuTpuTe ce meHyBaaT BO

COIMacHOCT CO YneHosuTe 14 1 15 of OBMe npasuna.

2. Kora coBeTOT e cocTaBeH of apbutep-noeanHed,
CTPAHKWTE 0 HOMWHMPAAT Cnoroa6eHo. AKo CTpaHkuTe
He ro HOMWHKMPAAT CNoroa6eHo, cekpeTapujaToT
Ke M onpefeny pok BO KOj MOpaarT Aa ja 13Bpuiat
HOMUHauKjaTa. AKo apbutepoT-noeauHel He ouae
HOMUHWPAH U BO TOj POK, HEFO Ke ro UMeHyBa
npeTceaaTencTsoTo..

3. Kora CoBeTOT e CoCTaBeH O/l NoBeke apbuTpu, cekoja
CTPaHKa HOMUHMPa UCT 6poj apbuTpK. Taka HOMUHVpPaHUTe
apbuTpn No NOTBPAYBarbeTo, BO POK oA 15 feHa no
MOBWKOT 0f CTPaHa Ha CeKkpeTapujaToT, HOMUHMpPaaT
apbuTep Koj ke buae npetcefaTen Ha COBETOT. AKO HeKoj
oA ap6buTpKTE HE @ HOMUHUPAH BO JOrOBOPEHUOT UK 04
CTpaHa Ha cekpeTapujaToT onpeaeneHunoT pok, apbutepot
Ke ro uMeHyBa NpeTceaaTencTsoTo.

4. HOMWHMPaHWOT apbutep mopa aa buie NoTBpAEH BO
COrNACHO CO YneHoT 17 04 0BMe NpaBuUna 1 Co Toa ce CMeTa
fleka e UMeHyBaH 3a apbuTep. Ap6uUTpuTe Ce BO JOrOBOPEH
O[JHOC CO CTPaHKUTe 1 BPLWAT YCyru 3a CTPaHKuTe.

5. Kora cnopeg oBue npasuna npetceaaTencrsoro nmMeHysa
ap6uTpy, Mopa fla BOAW CMeTKa 3a NpupoaaTa Ha cnopoT,
MaTepnjanHoTo Npaso, CeAMIITETO Ha apbuUTpaxaTa,
ja3MKOT Ha nocTankara, ApXagjaHCTBOTO OHOCHO
NpVNagHoCTa Ha CTPaHKUTe W ApYruTe OKOMHOCTM Ha
npeameToT.

YneH 15
MimeHyBarbe Ha ap6UTPYU BO CNyUaj HA CONMAPHMUYAPCTBO

1. Kora Ha cTpaHata Ha TyXWUTenoT u/unu TyKeHnoT nma
noseke NUUA, apbuTpuTe Ce UMeHyBaaT Ha HauMH
onpefeneH co YNeHoT 14 of 0BME NPaBUA, OCBEH aKo CO
OBYE Npaswia He e NoOUHaKy onpeaeneHo.
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2.

Kora coBeTOT e cocTaBeH o/ noBeke apobuTpy, a Ha
CTpaHaTa Ha TYXWUTeNoT U/Unn TY)XeHUOT nma noseke
nnua, TY)KUTenuTe 0AHOCHO TY)KeHWUTe MOpaaT 3aeAHo Aa
HOMUHMPAaAT UCT 6pOj apoUTPU. AKO HEKOja off CTPaHKuTe
He ja M3BPWMK 3aeAHMYKaTa HOMMHALW]a BO JOrOBOPEHNOT
UMW Of CTPAHA Ha CeKpeTapujaToT onpeaeneHnoT

pOK, apoUTEPOT NN apOUTPUTE TN UMEHYBaA
NpeTceaaTencTsoTo. Mo NCKAYYOK, NPeTCeaaTencTsoTo
MOXe, 0TKAKO Ha CTPaHKWTE Ke UM OBO3MOXW Aa ce
13jacHaT, a M NOHUWTW N3BPLWEHUTE UMEHYBArbA HA
apbuTpuTe 1 fa UMeHyBa apbuTep unv apbuTpu v aa
onpepenu koj apbutep ke buae npeTceparen Ha CoBeToT.

YneH 16
HenpucTpacHOCT 1 He3aBMCHOCT Ha apbuTpuTe

1.
2.

CeKoj apbuTep Mopa Aa 6uae HenpucTpaceH 1 He3aBuCeH.

MIMUeTo MMeHYBaHO 3a ap6uTep, Mopa Ha cekpeTapujaToT
[la My nofHece NoTnuWaHa 13jasa 3a npudakake Ha
(hyHKLMjAT], 3@ CBOjaTa AOCTAMHOCT, HEMPUCTPACHOCT

1 He3aBWCHOCT. Bo M3jaBaTa Mopa fia 'y HaBefe cute
OKOMHOCTH, KOW 61 MOXene fla npefn3BuKaaT 0CHOBaHO
COMHeBaHe 3a HeroBaTa HenpucTPacHOCT U HE3aBUCHOCT.
CekpeTapumjaToT ke UM UCnpaTu Konuja of 13jasata, Ha
CTPaHKWTE W Ha ApyruTe apouTpu 1 ke onpeaen pok Bo
KOj MOXaT f1a AanaT 3abenewiku.

. AKO OKOMHOCTUTE 0f CTaBoT 1 ce I'IOJaBaT BO TeKOT Ha

nocTankara apouTepoT Mopa 3a Toa 6e3 oanararse,
MYCMEHO [ia TV U3BECTW CTPaHKWTe, ApyruTe apouTpu v
TBALL

YneH 17
MoTBpayBamwe Ha ap6uTpute

1.

3a NoTBpAYBake HA HOMWHUPAHWOT apbuTep oanydysa
cekpeTapwjaToT. MpuToa CeKpeTapmjaToT ja 3ema npeasua
13jaBaTta of YNeHoT 16 CTaB 2 1 CUTE OKOMHOCTM KOU

611 MOXene fa Npean3BMKaaT COMHeBame 3a Heroearta
HenpuCTPaCcHOCT M HEe3aBUCHOCT, AOCTANHOCTA ¥ MOXHOCTa
3a KBa/UTETHO ¥ HAaBPEMEHO U3BPLIYyBake Ha 3ajaynTe Ha
apbuTep, Kako 1 eBEeHTyanHuTe 3abenelkn Ha CTpaHkuTe.
CekpeTapwjaToT He Mopa Aa ja 06pa3NoXK CBOjaTa oanyKa.

Teksti za prakso

2. AKO MOTBPYyBaHETO Ha HOMUHMPAHUOT apbuTep e
0f6VEHO, CeKpeTapujaToT Ke ja NoBUKa CTpaHkaTa OHOCHO
apbuTpuTe, BO POK KOj K& UM 1o OMpeaeni, NoBTOPHO
fla ¥3BpLUAT HOMUHALMja. BO MCKNyYnTeNHM Cnydan,

No NPeTXOAHO COBETYBake CO CTPaHKNUTE U ApyruTe
ap6buTpu, apbuTepPOT MOXe HenoCpeaHo fa ro NMeHyBa
npeTcenaTencrTsoTo.

3. COBETOT e KOHCTUTYMPaH NO NOTBPAYBAFETO Ha CHTE
HOMWUHWPaHN apbuTpun. CeKpeTapujaToT Ke rm N3BecTu
CTPaHKNUTE [leKa COBETOT € KOHCTUTYMPaH.

UneH 18
N33emame Ha apbuTpuTe

1. M33ematbe Ha apbuTepoT Moxe Aa ce nobapa camo ako
NoCTOjaT OKONHOCTW, KOV NPen3BIKyBaaT OCHOBAHO
COMHeBaHe 3a HeroeaTa HenpUCTPACHOCT W He3aBUCHOCT
VAW aKo apbuTepoT rv Hema KBanudukaummnTe, 3a Kow
cTpaHkuTe ce norosopune. CTpaHkaTa Moxe aa 6apa
133emMarbe Ha apbuTepoT, KOj ro HOMUHKpPana unu
yyecTByBana npu Heroata HoMKUHalWja, Camo Nopaaun
NPUYUHY 32 KOM [JO3HaNa No U3BpLIeHaTa HOMUHaUWjaTa

Ha apbuTepoT.

2. CTpaHkaTa Moxe Aa 6apa 1M33emarbe Ha apouTepoT
HajaoLHa BO pok of 15 AeHa oA AeHOT Kora Ao3Hana 3a
OKOMHOCTUTE 0f] CTABOT 1. AKO CTpaHKaTa BO TOj POK He
6apa v33emarbe ce CMeTa eka ce oapekna of Toa Npaso.

3. bapareTto 3a n3zemare Ha apbuTepoT cTpaHkaTa ro
[10CTaByBa A10 CekpeTapumjaToT. bapareTo Mopa fa 6uae Bo
nucmeHa opma 1 06pa3noxeHo.

4. 3a 6aparbeTo 3a M33emarbe CekpeTapujaToT rv 13BecTysa
apbuUTEPOT YMELITO U33ematbe ce 6apa, ApyrnTe CTPaHKK 1
OCTaHaTUTe apouUTpK 1 oNpeaenyBa POK BO KOJLITO MOXAT
[la Ce 13jacHart 3a NOAHEeCeHOTO Haparbe 3a U33emMarbe.

5. AKO [pyruTe CTpaHKK ce cornacyeaar co U33emarbeto
Ha apbuTepoT UaK ako apoUTepPOT cam Ce NoBeye of
yHKUMjaT], Ke ce MMeHyBa 3aMeHUK Ha ap6buTepoT BO
COrNACcHOCT CO YNeHOT 19 of oBue npasuna. GakToT Aeka
apbuTepoT ce NOBNEKON 0ff CBOjaTa yHKUMja MK feka
CTPaHKWTe Ce AOTOBOPWNE 33 HErOBO U33eMatbe, He
3Hauu Aeka rm Nprdatnn Kako OCHOBAHU NPUYNHKTE 3a
HEroBoTO M33emMatbe.
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Teksti za prakso

6. AKO ApyruTe CTPaHKKU He ce cornacar Cco U33emarbeTo
Ha apbuTepoT 1AM ako apoUTEpPOT Cam He Ce noseye
ofl PyHKLM]aTa, 38 6aparbeTo 3a M33eMarbe 0anydyBa
npeTceaaTencTsoTo. [1peTceAaTencTBoTo He Mopa fAa ja
06pa3noxuM CBOjaTa OANyKa.

UneH 19
PaspeluyBare Ha ap6UTPU U UMEHYBatbEe HA 3aMEHMNLN
apé6utpu

1. MpeTcenaTencTBoTo Ke ro paspewn apbutepoT of
HerosaTa (OyHKLMja aKo:

i, CuTe CTpaHKu ce cornacat apbuTepoT Aa ce paspeLuu,

il.  apbuTepoT, Nopaan NpPaBHU WK QaKTUUYKKM NPUYKHY,
He e BO cocToj6a f1a r1 M3BPLYBA CBOUTE 3aAauu UK
He r'v 13BpLyBa BO COMMACHOCT CO OBMe Npasuna,

ili. ro npudaTt NoBNeKyBaHeTo Ha apbuTepoT,

iv. ro npudaTty baparbeTo 3a M33eMatrbe Ha apouTepoT BO
COIMacHOCT CO YneHoT 18 of OBMe npasuna.

2. MNpen aa ja aoHece oanykaTa oA CTaBoT 1 Touka 2
npeTceaaTencTBoTo MOXe Ha CTPaHKWTe ¥ Ha apbuTepoT
[la UM [afle MOXHOCT [la Ce M3jacHaT 3a paspellyBareTo.
MpeTcenatencrBoTO He MOPa Aa ja 06pa3NoXu ofnykaTa 3a

paspellyBarbe.

3. Kora apbuTepoT e paspelleH of cBojaTa yHKLMja UK aKo
yMpe BO TeKOT Ha MOCTankaTa, 3a UMeHyBarbe Ha 3aMeHK
Ha ap6uTepoT CO06Pa3HO Ce NpUMeHyBaaT ofpeabute of
yneHoBuTe 13 A0 17 0f OBMe NpaBuna.

4. Kora 3a cnopoT peliaBa COBET COCTaBEH 0f] MoBeke
apbuTpy, NpeTceaaTencTsoTo, MO UCKIYYOK, MOXe
[a OANy4YM, OCTaHaTUTe apbuTpU 3a NpeamMeToT Aa
oAnyuat camu. [puToa NpeTceaaTencTBoTo Ke ja 3eme
npensua hasarta BO Koja Ce Haofa nocrankara u apyrute
OKOMHOCTW Ha NpeaMeToT. [1pea Aa ja AoHece oanyKaTa
npeTcenaTencTBoTo ke ce NOCOBETYBA CO CTPAHKUTe 1 CO
oCTaHaTuTe apbutpu.

5. M0 UMEHYBAFETO Ha 3aMeHUK Ha apbUTepoT HOBO
KOHCTUTYMPAHWOT COBET OANYUyBa Aanu 1 BO KOj 06em
e NoTpebHo f1a ce NOBTOPAT Npe3eMeHnTe NPoLecHY

aejcTeyja.
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MOCTANKA MPEA APBUTPAXHNOT
COBET

UneH 20
MNpepaBawe Ha NpeaMeToT Ha COBETOT

[10 KOHCTUTYMParbETO Ha COBETOT U MO ynsartata Ha aBaHCoT

Ha TpowouynTe, Cekpetapnjatot My ro npedasa npegmeToT Ha
COoBeTOoT.

YneH 21
Bopere Ha nocrankara

1. COBETOT ja BOAM MoCTankaTa BO COMMacHOCT CO OBue
npaBuIa U AOroBOPOT Ha CTPAHKUTE, Ha HAYMH KOj ro
CMeTa 3a COOABETEH, NMPW LUTO CO CTPAHKMUTE Mopa fa
nocTanyBa PamMHOMPABHO 1 HA Cekoja oAl HUB, BO KOja
61no asa of nocrankata, Aa W Aade pasymHa MOXHOCT
[la ce 13jacHu 3a NpeamMeToT. Mpu 13BpLIYBaHETO Ha
CBOWTE AUCKPeLVOHY 0BNacTyBatba COBETOT MOPa Aa ja
BOAWM NoCTankara, Taka WTo ke ru cnpeymn HenotpebHuTe
0[0MKyBatba M TPOLIOLY 1 Ke 06e36eAMn NpaBuyHa 1

erVIKaCHa NOoCTankKa 3a pelwaBatbe Ha CNOPOT.

2. CnTe yyecHMUM BO NOCTankata ce AOMKHY fa ce
ofiHecysaaT co Aobpa Bofja v Aa cTopart cé WTo e
NnoTpebHO 3a eMKACHO BOLEHE Ha NocTankara v 3a
n3berysarbe Ha HeMOTPeBHKTE TPOLWOLUM 1 OQOMKYBatba.
AKO CTpaHKaTa ce 0HecyBa CNPOTMBHO Ha o6BpckaTa
0A OBOj CTaB, COBETOT TOA MOXe Aa ro 3eMe Npeasus
npwv pacnpenen6ata Ha TPOWOLUTE Ha apouTpaxHaTa
nocrtanka mefy cTpaHkuTe.

YneH 22
CepuwiTe Ha apbuTpaxkaTta

1. AKO CTpaHKuTe He Ce IOroBopue 3a CeanwTeTo
Ha ap6MTpa>+<aTa, ceamwTeTo Ke ro onpegenn
nperceaateniCTBOTO, OCBEH aKO CO ornef Ha OKONMHOCTUTe
Ha NpeameToT oAanyyun Aeka e NnoCooA4BEeTHO CeAMLITETO Ha
ap6l4Tpa>+<aTa [a ro onpegeny CoBeToT.

2. COBeTOT, N0 NPEAXOAHO COBETYBArbE CO CTPAHKUTE,
MOXe [la OfPXM YCHA pacnpasa Unv 4a npeseme Apyro
NpoLeCHO [1ejCTBME Ha Koe 610 MeCTo Koe ro cmMeTa 3a
COOABETHO.
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3. CoBeTOT MOXe [ia Ce coCTaHe v [ja ce COBeTyBa BO Koe
6110 MeCTo Koe ro CMeTa 3a COOABETHO.

4. Ce cmeTa [jeka apbuTpaxkHaTa odnyka e JoHeceHa Bo
CeAnLITeTO Ha apbuTpaxara.

UneH 23
Ja3ukK Ha nocTankaTa

1. AKO CTpaHKWTE He ce JOrOBOPUIIE, Ha KOj jasnuk Unu jasnum
Ke ce BOAM nocTankara, COBETOT MOpa 3a Toa fa oAny4n
BeHall no KOHCTUTYWpPaketo. putoa CoBETOT Mopa fAa
“Ma NpeaBua OKONHOCTATE Ha MPEAMETOT U Ha CTPaHKKUTe
[a VM [1afle MOXHOCT 3a Toa fja ce 13jacHaT.

2. COBETOT MOXe Aa OfN1y4u, KOH offdeneH JOKYMeHT unu

J0Ka3 Aa ce NpunoXu npesof Ha Ja3ukoT Uian Ha jasununte
Ha nocTankarta.

YUneH 24
MepoaaBHO maTepujanHo NpaBo

1. COBETOT 0ANyUyBa 3a CMOPOT BP3 OCHOBA Ha NPaBHUTE
npasnna, Ko rvu u3bpane CTpaHKuTe 3a pellasare Ha
CYWTMHATA Ha CMOPOT. M360pOT Ha NPaBoTO UMW NPaBHUOT
CUCTEM Ha onpefeneHa Apxasa 3Hauy HenocpeaHo
ynaTyBare Ha NprMeHa Ha MaTepujanHoTo Npaso Ha Taa
ApKaBa, 6e3 npasuiaTa 3a CyarpoT Ha 3aKOHUTE.

2. AKO CTpaHKUTe He ro u3bpane matepujanHoTo Npaso,
COBETOT OANyYyBa BP3 OCHOBA Ha NMPABHWTE NPaBuia Kow
1 CMETa 3@ COOABETHM.

3. COBETOT MOXe Aa OANyYyBa no npasunyHocT (amiable
compositeur nnn ex aequo et bono) camo Bp3 0CHOBA Ha
M3PUYHO OBNACTyBatbe Off CTPaHKMTE.

4. COBETOT ke OfiflyuyBa BO COMMAcHOCT CO oapenbuTe Ha
[IOrOBOPOT 1 Ke r1 NounTyBa TProBCKMTE 06MyYaMn.

YneH 25
BpemeHCKM NnaH 3a TEKOT Ha nocTankata

1. Mo npeaaBarbeTo Ha NPeaMEeTOT Ha COBETOT, COBETOT
e flomkeH 6e3 oanararbe, N0 NPeAxofHO COBETYBarbe
CO CTPaHKWTE, 1a YTBPAM BPEMEHCKM MaH 3a TeKOT Ha
nocTankara.

Teksti za prakso

2. Co BPEMEHCKMOT MMaH 3a TeKOT Ha nocTankaTta CoBeToT
onpeaenyBa poKOBUTE 3a NOAHeCYBarbe Tyx6a v OAr0BOP
Ha Ty)K6aTa 1 33 eBEeHTyaNHUTE HATAMOLIHWN NUCMEHU
nogHecowuy, AaTyMoT(MTe) Ha YCHWUTe pacnpasy, A4ATyMOT 40
KOj COBETOT Ke ja [JoHece apbuTpaxHaTa oanyKa u apyrute
€M1eMEeHTV KOW U CMeTa 3@ HEOMXOAHW.

3. COBETOT e 0MKEeH BPeMeHCKNOT NnaH 3a TeKoT Ha
nocTankara v HeroBuTe eBeHTyanHn U3MeHn Aa um rv
[0CTaBM Ha CTpaHknTe 1 Ha /bALL

UneH 26
Tyx6a

1. TyXnTenot e Ao/MKeH BO POKOT onpedeneH o CcTpaHa Ha
COBETOT, Aa UM ja 1Ucnpatu TyxbaTa Ha TYKEeHMOT, Ha cuTe
apbuTpun 1 Ha JbALL.

2. [IOKOMKy TOa He e CoApXaHO BO 6apareTo 3a apbuTpaxa,
Ty)k6aTa Tpeba Aa CoOAPKU:

i.  6apare u

il.  hakTv 1 NpaBeH OCHOB BP3 KOW TY)XWTENOT ro 3aCHOBA
6apareTo.

3. KoH Tyxb6aTa, AOKONKY € Toa MOXHO, Tpeba Aa ce Npunoxar
ncnpasuTe U ApyruTe A0Ka3M Ha KOW Ce MoBUKYBa
TY)XUTENOT.

UneH 27
OproBop Ha Tyx6a

1. TyXXeHWOT e JO/MKeH BO POK ONpefeneH of CTpaHa Ha
COBETOT, 1a VM 0 MCNPaTV OArOBOPOT Ha Ty)baTa Ha
TY)KUTENOT, Ha cuTe apbuTpu v Ha /bALL

2. [IoKONKy Toa He e CoApPXaHO BO OArOBOPOT Ha 6apareTo
33 apbuTpaka, OArOBOPOT Ha Ty)baTa Tpeba Aa COAPKU:

i.  HaBOAW 3a TOA AANW 1 BO KOMKAB 06eM TYKEHUOT ro
NpM3HaBa UK ro 0CNopyBa TYX6eHOTo bapatbe, 1

ii.  DaKTV ¥ NPUYMHK BP3 KOMW TY)KEHWOT M1 3aCHOBA
CBOMTE HABOAM.

3. KoH 0iroBOPOT Ha Ty6aTa, [OKO/KY € Toa MOXHO, Tpeba
[1a Ce MPUIOXKAT U UCMPABUTE U APYTUTE JOKA3W HA KOU Ce
NOBWKYBA TY)KEHWOT.
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Teksti za prakso

4. Ha npoTuBTYX6aTa U NPUroBopOT 3apaaun npebrBare
CO06PA3HO Ce NpMMeHyBaaT oapeabuTe 0f YNeHOT 26 04
OBME Npasuna.

UneH 28
HaTamowHu NnUCMeHn nogHecoumn

CoBeTOT MOXe MO NPEAXOAHO COBETYBake CO CTPaHKWTe fa
OANYYM KOW BUAOBW NUCMEHW NOAHECOLM OCBEH TyxbaTa 1
OrOBOPOT Ha Ty)x6aTa Tpeba Aa rv nofHecaT CTpaHkuTe 1 aa
onpefen pok 3a HUBHO NoAHecyBarbe.

UYneH 29
N3meHa Ha 6apameTo

AKO CTPaHKWTE He ce cnorofat NoMHaKy, CTPaHKMUTE MOXaT BO
TeKOT Ha nocTankaTta [ia ja U3mMeHaT uau oNofHaT Tyxo6aTa,
0[rOBOPOT Ha TyxbaTa, NpOTWUBTYx6aTa A1 NPUroBopoT
3apaav npebrBarbe, CaMo ako Taka W3MeHeTH ocTaHaT BO
paMKMTe Ha apbuTpaxHaTa cnoroaba. CoBeToT Hema Aia
[03BOMY U3MEHU, aKO OLLeHU Aeka Nopaawv Toa nmoctankata
HecpasmepHo ke ce OA0MKM UNW eKa Nopaan Tue U3MeHu
HecpasMepHo Ke 6uaaT NnoBpefeHu UHTepecuTe Ha apyruTe
CTpPaHKV UAV Nopaav Apyry onpashaHu NPUYNHU.

UYneH 30
HapnexHoCT Ha coBeTOT

1. CoBeTOT e HafnexeH Aa 0fy4ysa 3a CBOjaTa HaANeXHOCT,
BKAYYYBAjKM ' U CUTE MPUTOBOPY, KOU Ce O[JHeCYBaaT Ha
NOCTOEHETO WM HA MOTHOBAXXHOCTA Ha apbUTpaxHaTa
cnorof6a.

2. CTpaHkaTta Mopa Aa ro nogHece NprrosopoT 3a
HeHaANeXHOCT HajAoLUHa BO OAFOBOPOT Ha Tyx6aTa,
OAHOCHO BO C/y4Yaj Ha MPOTUBTYX6A MNK MPUTrOBOP 3apaau
npebuBare BO OAr0OBOPOT Ha NPOTUBTY)XOATa UMK BO
OArOBOPOT Ha NPUroBOPOT 3apaan npebusame. GakToT
[leka cTpaHkata HoOMUHKpana apbuTep nnu yyectsyeana
BO MnocTankaTa 3a HeroBo UMEHyBate, He Bujae Bp3
Hej3MHOTO NPaBO Ha NpuroBop. MpUroBOPOT [1eKa COBETOT
T NpeYyeKkopyBa rpaHuLMTe Ha CBOjaTa HaANeXHOCT,
CTpaHkaTa mMopa [la ro nogHece BeAHall Kora COBeTOT
Ke npe3seme [1ejcTBME 3@ KOe CTpaHKaTa cMeTa feka
npeTcTaByBa npevekopyBare. Bo ABaTa cnydyau, COBETOT
MOXe Aia ro JO3BOMM NPUTOBOPOT KOj e MOAHECeH NoAoLHa
BO TEKOT Ha MocTankaTa, ako cMeTa [jeka 3340LHyBarbeTo
Ha CTpaHkaTa e onpaBAaHo.

slovenska

arbitrazna praksa

junij 2016

62

3. COBeTOT 0A/y4yBa 3a CBOjaTa HAANEKHOCT CO pelleHne
NAW CO apbuTpaxHaTa oanyka. COBETOT MOXeE Aa
NPOAOMKI CO MOCTANKaTa v Aa AoHece apbutpaxHa
ofnyka 6e3 ornea Ha Toa Aanu npea APKaBHUOT Cya ce
BOJM MOCTaNKa 3a 0CrnopyBarbe Ha Herosarta HaanekHOCT.

UneHn 31
[lokasu

1. COBETOT ja olieHyBa AOMYLITEHOCTA, PENeBaHTHOCTa,

3Ha4YereTo N A0Ka3HaTa CMla Ha CeKoj AOKa3.

2. CoBeTOT MOXe kora 61UN0 BO TEKOT Ha nocTankaTa of Koja
61N0 CTpaHKa aa nobapa, BO onpeaeneH pok:

i.  paob6jacHW KOW A0Ka3u i npegnara u kou aktv ru
NOKXXyBa CO oaAenHunTe 1oKasn,

ii. na npemnoXu MCNpasu UAK APYTY JOKA3W, 38 KOU
COBETOT CMeTa Aeka 611 Moxene fa 61aaT peneBaHTHY
33 MCXOAOT Ha nocTankara.

UneH 32
YcHa pacnpaBa

1. YcHa pacnpasa Ke ce ofpxu, no 6aparbe Ha Hekoja of
CTPAHKNTE UM aKO COBETOT OLEH M [leKa Toa e NoTpebHo.

2. COBETOT MOpa HaBpeMeHo Aa M 13BecTn CTpaHKnTe 3a
BPEMETO U MeCTOTO Ha OAPXKYBarbe Ha ycHaTa pacnpasa.

3. YcHaTa pacnpasa He e jaBHa, OCBEH ako CTpaHKuTe He ce
[0roBopaT NovHaky.

4. COBeTOT 0fi/ly4yBa Aanu 3a TEKOT Ha yCHaTa pacnpasa Ke
Ce BOAM 3aMUCHIK 1 BO KakBa dopma.

Unen 33
Ceegoun

1. CoBeTOT ro onpeaenysa Ha4YMHOT W TEKOT Ha
COCNYLWYBarbeTo Ha CBeAOUNTE 1 BellTaluTe Kou ce
MMEHYBaHW 0f] CTpaHa Ha cTpaHkuTe. COBETOT MOXe Aa
OANYYM CBEAOUMTE WNW BelTaluTe fa He 61uaaT NpucyTHU
npu [aBakeTo W3jaBu Ha ApyruTe CBeAOUM UK BellTalu.
CoBETOT MOXe fa onpefenu CocyllyBare Ha CBeaoLuTe 1
BelWTaymTe co ynotpeba Ha TenekoMyHMKaLUnuCcKy CpeacTsa

(Ha npumep npeky BUAEOKOHMEpPeHLNja).
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2. CoBETOT MOXe npej NoYeTOKOT Ha CeKoja yCHa pacnpasa
o[l CTpaHkMTe fa nobapa Aa ce usjacHar Koj CBefoK Unwu
BeWTaK ro npeanaraar u kov akTu rm JoKaxyBaaT co
HUBHOTO CBeAOYEHE..

3. COBETOT MOXe MO MPeAxXoAHO COBETYBarbe CO CTPaHKMUTE
[1a OANYYH, Npef yCcHaTa pacnpasa v BO POKOT KOj ke o
onpenenu, oaleNHo CBeloUeHe Aa ce nogHece Bo popma

Ha NoTNMlWaHa NcMeHa n3jasa.

UneH 34
BewTak uMeHyBaH oA CTpaHa Ha COBETOT

1. COBETOT MOXe Mo COBETYBarbe CO CTPAHKNTE [a MEHyBa
efleH UM NoBeke BelTaLUM CO 3aAadua Aa My [aaTt NucMeH
HAOA 1 MUCNerbe 3a Mpallarbata Kou Ke r1 yTBpau COBETOT.
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2. CoBeTOT MOXe Aa nobapa of CTpaHKWTe,Aa My M1 AaAaT Ha
BELITAKOT CUTe peneBaHTHU NOAATOUM M Aa My TM AoCTaBaTt
UK fa My 0OBO3MOXaT NpUCTan [0 1CnpasuTe, cTokata Unm
[pyrvTe NpeameTu i HUBEH npernes.

3. [J06WEHMOT HA0A Y MUCIeHbe HA BeLITAKOT COBETOT 1o
[0CTaByBa [0 CTPAHKUTE U UM JaBa MOXHOCT [a Janar
nucMeHn 3abenewxi.

4. Mo 6apatbe Ha cexoja CTpaHKa BeLITaKoT MOXe [a ce
COCMylWa Ha ycHaTa pacrnpasa, Ha Koja CTpaHKMTe MoXarT Aa
My MOCTaByBaar npalatba v Aa A0BefaT Apyru BewTaum,
112 AaAaT CBOe MUCMEeHe 33 CMOPHUTE NpaLlarba.

YneH 35
MponywTawe Ha CTPaHKuTe

1. AKO TYXWTENoT, 63 onpasaaHn NpUUNHY, He NoaHece
Tyx6a BO OMpeeneHnoT poK, COBETOT ke ja 3anpe
nocTankaTa, 0CBeH ako NocTojaT ApYru npallarea 3a
KoM MOpa fa OAnyuu 1 ako COBETOT OLeHM AeKa Toa e

noTpebHo.

2. AKO Ty)XeHWOT, 6e3 onpaBAaHu NpUYnNHK, He NoaHece
OAroBoOp Ha TyxbaTa BO ONPEeAeNeHNOT pokK, COBETOT ke
ja NpodoMKM NMOCTANKaTa, @ NPONYWTArEeTO Ha TYXKEHWNOT,
camo no cebe, Hema fa ro cMeTa 3a NpU3HaHue Ha
HaBOAWTE Ha TYXXWUTENOT.

18
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3. AKO CTpaHkaTa koja 6una ypeaHo n3secteHa, 6e3
onpasAaHu NPUYMHY He [0jae Ha yCHaTa pacnpasa,

COBETOT MOXe 1a Ja NpOoAO/HKM nocCTankata.

4. AKO CTpaHKaTa Koja 6una ypeaHo nosukaHa f1a noaHece
MCNpaBw WNW Apyru Aokaswy, 6e3 onpasaann NpuUnHn
Hema f1a ro CTop¥ T0a, COBETOT MOXe [1a JI0HEeCe OanyKa
BP3 OCHOBA Ha /I0Ka3uTe CO KoW pacnonara.

5. AKO CTpaHKaTa 6e3 onpaeaaHu NpUUNHN He Th npeseme
[1ejCTBATa, KOV Cropes 0Bve npasuna unu no 6aparbe Ha
COBETOT € A0MKHA M Npe3eme, COBETOT Ke OLeHW KakBy

nocneanum ke HactaHat off TakBOTO HQJSVIHO ofHecyBatrbe.

UneH 36
OpapekyBake oA NPaBoOTO Ha NPUrosop

Ce cMeTa fiexka CTpaHKaTa ce ofpekna of npaBoTo Ha
NpUroBOp Nopaay HeMmounTyBarbe Ha apbuTparkHaTa
cnoroa6a, Ha OBYe MpaBuaa UK Ha APYrU NPaBUNa, KOu
ce MpuYMeHyBaaT BO MoCTankaTa, ako 3Haena unn moxena
113 3Hae 3a HenoUNTYBaHETO, HO 1 MOKPAj TOa ¥ NOoHATaMy

y4ecTByBana BO nMocTankarta v He NoAHeNa NpUrosop Nopaau
HenouuTyBarbe 6e3 HenoTpebHO oAnarare Unv Bo POKOT KOj

61N onpeaeneH 3a TakoB NPUroBop.

UneHn 37
MpuBpemeHn mepkmn

1. CoBeTOT MOXe, N0 Haparbe Ha CTpaHKaTa, fja onpeaeny
Kakea 61Mno NprMBpPeMeHa Mepka, Koja ja CMeTa 3a
noTpebHa. COBETOT MOXe BO BPCKa CO MPeAnoxeHara
npuBpemMeHa Mepka Aa nobapa of CTpaHkata COOABETHO
o0b6e3beayBarbe.

2. 110 UCKMAYYOK, @aKO OL@HM [eKa e Toa UTHO, COBETOT MOXe
[la onpeaeny NprvBpemMeHa Mepka, npea Aa 1 0BO3MOXMU
Ha CMPOTMBHATAa CTPaHKa Aa Ce W3jacHu 3a 6aparbeTo.

Bo TakoB cnyyaj, COBETOT e A0/MKEeH BeAHALl LWTOM Toa ke
61171e MOXHO, Ha CMPOTMBHATA CTPAHKA [1a i OBO3MOXM
fla ce M3jacHu 3a 6aparbeTo M BP3 OCHOBA Ha Hej3nHaTa
“3jaBa Aa ja NpencnuTa oasykarta 3a nprBpemMeHa Mepka.

3. Mo 6aparbe Ha Koja BKUNO CTPAHKA, @ BO UCKIYYUTENHU
cnyyaw, NO NPeTXOAHO VM3BECTyBatbe Ha CTPaHKKTe, 1 No

CBOJa MHMLM)ATNBA, COBETOT MOXe ia Ja NU3MeHW, 3adPXKKN
MM OTNOBKWKA NpUBpemMeHaTa Mepka, Koja ja onpenennn,
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4. Co npudakarbeTo Ha 0BMe Npasuna cTpaHknTe ce
06Bp3yBaaT [ieka cekoja NpuBpemMeHa mepka ke ja
n3spliaT 6e3 oanararbe, O4HOCHO BO POKOT KOJ ro
onpefenun coseToT. CTpaHkaTa koja 6apa nprBpemeHa
MepKa, 0AroBapa 3a TPoWoUNTe 1 3a LWTeTaTa KOMWTO ke
TV Npear3ByrKa MepKaTa Ha Koja buno cTpaxka, JOKOoMKy
COBETOT NofouHa YTBPAK fieKa BO TorallHuTe YCNoBy
MepkaTta He 61 cmeena fa buae onpeaenexa. CosetoT
MOXe [ja of1y4n 3a 6aparbaTa 3a Bpakare Ha Taka
HacTaHaTVTe TPOLWOUM MW WTETa, BO CEKOE BPEME BO
TEKOT Ha nocTankarta.

5. baparbeTo 3a onpefenysatbe npnuBpemMeHa mepka nam
LIpYro CpefcTso 3a 0beszbenyBarbe, Koe CTpaHkara
ro nogHena Ao APXKaBHWOT Cyfl, HE € HEeCNOUBO CO
apbuTpaxHaTa cnoroaba WK Co 0BMe Npasuaa 1 He ce
CMeTa 3a 0fpekyBarbe 04 apbuTpakHaTa cnoroaba.

UYneH 38
Ap6uTep 3a UTHM cnyyaun

1. CTpaHKaTa Ha Koja 1 e noTpebHa UTHa NprBpeMeHa mMepka
M KOja He MOXe f1a Yeka 0 KOHCTUTYMPareTo Ha COBETOT,
MOXe f1a 6apa nocTanka npea apéuTep 3a UTHU Cyyau,

Koja e ypegeHa Bo [logatokot Il

2. Mpaeunara 3a nocrankara npeg apouTepoT 3a UTHU
cnyyan He ce NpUMeHyBaaT ako CTpPaHKWUTe ce AOroBOpune
[la ja ucknyyaT npumeHata Ha flogatokort Il

YneH 39
3aBpluyBame Ha pacnpaBsaTa

1. Kora coBeTOT Ke oleHU aeka CTpaHK1Te nmane 4OBOMHO
MOXHOCTV Aa Ce U3jacHarT 3a npeameTorT, Ke npornacu neka
pacnpagata e 3aBplueHa.

2. BO UCKAyYMTENHM CRyYau, COBETOT MOXe npef Aa ja
JoHece apbuTpaxkHaTa odnyka, no npeanor Ha CTpaHKkuTe

VAW MO COMCTBEHA WHULWjaTUBa, NOBTOPHO Aa ja 0TBOPU
pacnpasaTa.
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APBUTPAXHA OANYKA

YneH 40
JloHecyBatbe Ha ap6UTPaXKHA OANYKA U pelleHunja

1.

Kora coBeToT e cocTaBeH of Noseke apbuTpwy,
apbuTpaxHaTa oanyka Unmn peleHve rv JoHecysa co
MHO3MHCTBO MMACoBM Off CBOUTE YNEHOBW. AKO HE MOXe
[1a Cé NOCTUTHe MHO3WMHCTBO, apbuUTpaxHaTa ofnyka unw
peleHneTo v JoHecyBa npeTcefaTenoT Ha COBETOT.

. CoBeTOT MOXe 1a [JOHece NMoCebHU apBUTPAXKHU OATYKM 3a

onaenHute 6apaH>a Mnn npatwarba.

. COBeTOT MOXe Aa ro 0BnacTv npeTcefarenoT Ha COBeToT

[a oANnydyBa 3a NpallatbaTa Ha NocCTankata, HO COBETOT

MOXXe npouecHaTa ofnyKa nofouHa Aa ja U3MeHN.

. AKo Hekoj oa apbuTpuTe 6e3 onpaBaaHa NpuynHa oabue

[la y4ecTByBa NPV COBETYBAHETO 3apajn AOHEeCyBarbe Ha
apbuTpaxHaTa OANnyKa UAKu pelleHune, nako 3a Toa My 6una
fafleHa pasymMHa MOXHOCT, Toa He M1 cnpevyBa ocTaHaTuTe
apbuTpu oa goHecat ognyka.

UneH 41
dopma U AejCcTBO HA ap6MTPaAXKHATA OANYKA

1.

ApbUTpaxxHaTa oanyka ce JOHecyBa BO MMCMeHa opma.
CoBeToT MOpa Aa rv Haeede NPUYNHKUTE BP3 KOU Ce
3acHOBa apbuTpaxkHaTa 0fnyKa, OCBEH ako CTpaHKMTe ce
[IOroBOpUNe feka apbuTpaxkHata ofyka He Tpeba aa ce
06paznoxu.

. ApbuTpaxHaTa ofiflyka e KoHeuHa 1 ru 068p3yBa

CTpaHkuTe. Mefy CTpaHKWTe MMa [ejCTBO Ha NpaBoCKIHA
cyncka npecyna. Co npudakare Ha oBKe npasuna
CTpaHKWTe ce 06Bp3yBaaT Aeka Cekoja apbuTpaxkHa oanyka
Ke ja n3Bpuwar 6e3 ognararbe OAHOCHO BO POKOT, KOj €
onpefeneH co oanykara.

. ApbuTpuTe Mopa fia ja noTnuwar apbutpaxHaTta oanyka

1 fla ro HaBeAaT AaTyMOT Ha Hej3UHOTO [OHeCyBake 1
cequWTeTO Ha apbuTpaxata, onpeaeneHo Bo CornacHocT
CO YNEeHOT 22 oAl OBMe Npasuna. Kora coOBeTOT e COCTaBeH
0[] NoBeke apbuTpw, a HeKoj 0 apobUTPUTE He ja NoTnuwe
apbutpaxHaTta oanyka, BO ofnykata mopa Aa ce HaBeaat
NPUYMHUTE 30WTO apbuUTepoT He ja noTnuwan.
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4. CoBeTOT 6e3 ofnarake Ke My ja oCTaBu Ha
ceKkpeTapujaToT apbuTparkHaTa of1yKa, BO OBOMEH 6pOj
noTNNLWAaH NpuMepoLn, 3a cuTe CTPaHKK 1 3a /bAL,

5. CekpeTapujaToT Ha c1Te NPUMEPOLN 0l apBUTPAKHATA
OAINyKa Ke NOTBPAM [eKa CTaHyBa 360p 33 apOUTPaXHA
OANyKa [IOHeCeHa BP3 OCHOBA Ha OBWe Mpasua.

6. CexpeTapwjaToT Ha cekoja CTpaHka ke 1 AocTaBu
NpUMepoK o4 apbuTpaxkHaTa oanyka. EAeH Npumepok
0/ apbuTpaXkHaTa ofnyka v NOTBPAMUTE 3a N3BPLEHOTO
[OCTaByBarbe Ha CTpaHkuTe ce YyBaart Kaj /bALL

UneH 42
PoK 3a floHecyBabe Ha KOHeUHa apbuTpaxHa ognyka

COBETOT € JOMKEeH KOHeYHaTa apbuTpaxHa oanyka aa ja
[l0Hece BO POK Off AeBET Mecelly 0TKako My 6un npenageH
npeamMeToT BO COMMAacHOCT Co YneHoT 20 of oBue npasuna.
Mopaau onpasAaHy NPUYMHK, NPeTCeaaTencTBOTO MOXe,
BP3 OCHOBA Ha 06Pa3NOXeH Npeanor Ha COBeTOT WK Mo
COMCTBEHA MHUUM]ATVBA, TOj POK Aa ro Npodomku. NMputoa
COBETOT MOXe Aa nobapa objacHyBare 3a CocTojb6ata

Ha NpeaAMeToT ¥ 3a MPUYMHUTE KOU FO OHEBO3MOXMIIE
[IOHeCyBakeTo Ha apbuTpaxkHaTa ofnyka BO POKOT.

UneH 43
NopamHyBawe 1 Apyru NnpUUMHU 3a 3aBpLIyBabe Ha
nocrankara

1. AKO npef AOHeCyBakeTo Ha KOHeYyHaTa apbuTpaxHa
O[INYKa, CTPAHKUTE Ce MOpaMHaT 3a CMopoT, COBETOT Ke
[lOHece pelleHwe 3a 3anunparbe Ha nocrankara Wi ako
Toa ro nob6apaat CTpaHku1Te, a COBETOT Ce COrnacysa, Ke
ro 3anule NopaMHyBareTo BO hOpMa Ha apouTpaxHa
0fllyKa BP3 OCHOBA Ha NopamHyBarbe. Taka JoHeceHaTa
apbuTpaxHa oanyKa COBeTOT He Mopa Aa ja 06pa3noxu, a
33 Hea Ce NpMMeHyBaaT oapeaduTe oa uneHoBuTe 40 1 41
0[] 0BVe npasuna.

2. AKO npef oHecyBare Ha apbuTpaHaTa OanykKa,
NPOAOMKYBaHETO Ha MoCTankaTta CTaHe HenoTpebHo
MU HEBO3MOXHO MOpaan Koja 61no NpuynHa, Koja He e
HaBefeHa BO CTaBOT 1, COBETOT Ke M1 U3BECTU CTPaHKNUTE
[leKa Ma Hamepa fa JoHece pelleHyve 3a 3anvparbe
Ha nocTankata. COBETOT MOXe fla JoHece pelleHue 3a

3annparbe Ha NoCTankaTta, OCBeH ako HeKoja o CTpaHKuTe

nopagw onpasaaHn NpuYnHK, NpuUroBapa Ha Toa.
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UneH 44

WcnpaBka v TonkyBamwe Ha apbuTpaxxkHaTta ofnyka n

[OMOMHUTENTHA OANTYKA

1. Bo pok of 30 AeHa o NpMemMoT Ha apbuTpaxkHaTa oanyka
ceKoja CTpaHka MOXe, CO U3BEeCTyBarbe 40 0CTaHaTUTe
CTPaHKM 1 [0 CeKpeTapwujaToT, Aa nobapa o4 COBETOT:

i, MChNpaBKa Ha NeyaTHWUTE, NPECMeTKOBHUTE UK
APYruTe CAMYHK FPeLiKn BO apbuTpaKHaTa OanyKa,

il.  TOnKyBarbe Ha OAAENHU TOUYKM UMW JENOBU 0O
apbuTpaxHaTa oanyka v

iil. noHecyBarbe Ha ONONHUTENHA apbUTPaXKHa oanyKa
3a 6baparbaTa ko 6uae UCTakHaTK BO NOCTaNKaTa, a 3a
KoW He 6Uno oany4YeHo.

2. COBETOT ke MM OBO3MOXW Ha [1pyrute CTpaHku Aa ce
13jacHaT 3a baparbeTo oA CTaBOT 1. AKO COBETOT cMeTa
feka 6aparbeTo e OCHOBAHO, Ke ja UCnpasy rpelwkara
BO apbuUTpaxHaTa OANnyka, OAHOCHO Ke Aafe TonKyBarbe
Ha apbuTpaxHaTta oanyka Bo pok of 30 AeHa, unu ke
[loHece AONONHUTENHA ap6UTPaXKHA OANyKa BO POk of 60
[leHa off NPUeMOT Ha 6aparbeTo. MPeTCeaaTencToTo Moxe
o[l ONpaBAaHy NPUYMHK, BP3 OCHOBA Ha 06PA3NOXKEH
npeanor of COBETOT, Ad M NPOAOCMIXU POKOBUTE Of 0BO)
CTaB.

3. COBETOT MOXe fla M NCMPABHM rpeLikuTe BO apbuTpaxHarta
OANyKa W Mo COMCTBEHa UHMLUMjaTuBa BO pok of 30 AeHa
0fl IOHECYBareTo Ha ap6UTpaXKHaTa OANyKa.

4. Ha ncnpaskara, TOMIKYBarbeTO Ha apbuTpakHaTa oanyka u
Ha [ONOMHUTENHATa apbuTpaXKHa OANyka ce NpumMeHyBaat
onpeabuTe oa uneHoBuTe 40 1 41 0f OBKe NpaBuna.
/icnpaBkata 0JHOCHO TOMKYBaHETO Ce COCTaBeH Aef Ha
apbuTpaxHaTa oanykKa.
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TPOLWOUW HA APBUTPAXHATA
MOCTANKA

UneH 45
Tpowouwu Ha ap6uTpaxara

1. TpowouunTe Ha apbuTpaxaTa ce CoCTojaT of:
i. Harpapga 3a coBeToT,
il aAMWHUCTPATVBHU TpoWwoUM Ha /bALL 1
ili. Tpowoum Ha COBETOT 1 Ha JbAL|

2. Mpefd aa ja AoHece apbuUTpaxkHaTa oanyka, CoBeToT oA
cekpeTapwjaTtoT Tpeba Aa ro [o6ue KOHEeUHO YTBPAEHNOT
M3HOC Ha TpolWoLUWTe Ha apbuTpaxarta. CekpeTtapujatot
rO YTBPAYBa KOHEYHUOT W3HOC Ha TPOLIOLMUTE Ha

apbuTpaxaTa BO COrMacHocT co Tapudara (JogaTok ) koja

BaXX BO BpemMeTO Ha 3aloYHyBatbeTO Ha noctankara.

3. Kora noctankarta ke 3aBplWu npea AoHecyBake Ha
KOHeuYHa apbuTpaxHa oAnyKa co pelleHune 3a 3anmparbe
Ha nocTankaTa Unu co apbuTpaxHa oanyka Bp3 OCHOBA Ha
nopamHyBarbe, CeKPeTapwmjaToT Ke ro yTBPAM KOHeYHWOT
M3HOC Ha TpoWoUMTe Ha apbuTpaxara, 3emajku ja
npeneuna asata BO KOja NocTankata 3aBpuinna,
paboTata Koj ja M3BPLIMA COBETOT v APYrUTe peneBaHTHM
OKOMHOCTW. BO TOj CAyYaj, BUCMHATA Ha Harpafata 3a
COBETOT MOXe Aa 6uae NOHNCKA Off MUHVMANHUOT U3HOC,
Koj npousnerysa oa logaTokoT Il.

4. Bo KOHeYHaTa apbuTpaxHa ofnyka, apbuTpaxHara
O[llyKa BP3 OCHOBA Ha NOPaMHyBarbe UK peleHneTo
3a 3anuparbe Ha nocrankara COBETOT Mopa Aa rv
BKMYYM TPOLLOLMTE HA apbuUTpaxaTa, 4unj KoHeueH
M3HOC O YTBPAWN CEKPETapujaToT v Aa rv pasgen Ha
Harpagu v TpowouK 3a cexkoj apbutep nooanenHo u
AOMUHWUCTPATUBHM 1 Apyry Tpowouwn Ha /bALL

5. AKO CTpaHKMUTe MOoMHaKy He ce Cnorogune, COBeToT Mo
6aparbe Ha Koja 6110 CTpaHKa Ke ofnyun 3a Ha4YMHOT
Ha pacnpenenta Ha TpoWoLUMTe Ha apbuTpaxaTa mery
CTPaHKMTE, 3eMajKu ro NpeaBua Ha4yenoTo Ha ycnex
Ha CTpaHKMUTe BO nocTankaTa W Apyrute penesaHTHU
OKOMTHOCTMW.
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6. CTpaHKuTe Cce CONMAAPHO OATOBOPHM 3a NNakarbeTo Ha
TpowoumnTe Ha apbuTpaxaTa, Ha apouTpuTe 1 Ha JbALL

7. YnucHata Takca, aAMUHUCTPaTUBHUTE Tpowouwn Ha JbAL v
Harpajara 3a COBeTOT, Kou npownsnerysaat of [oaaTokoT
I, He TO COAPXKAT eBEHTYANHWOT AaHOK Ha AoAafeHa
BPEAHOCT. M0 UMEHYBaHETO, apouTpuTe Ce AOMKHN Ha
CeKpeTapwjaToT Aa My ja COOMWTaT BUCUHATA Ha AAHOKOT
Ha AoAadeHa BPedHOCT, KOj Ke ce HanmaTh Ha HMBHAaTa

Harpaga.

UneH 46
Tpowouu Ha CTpaHKuTe

AKO CTPaHKUTE He Ce [J0roBOpHMIIEe NMOVHAKY, COBETOT MO
6aparbe Ha Koja 6uno cTpaHKa, BO KoHeyHaTa apbuTpaxHa
ofnyKa, apbuTpaxHaTa of/yka BP3 0CHOBA HA NOpamHyBare
WAV BO PELeHUETO 3a 3anupatbe Ha noctankara ke ofnyyn
33 HA[JOMECT Ha Pa3yMHUTE TPOLWOLUW, KOV v nmane
CTpaHKMTE BO NOCTANKara, BKAy4YyBajki rA 1 TPOWOLMTE 3a
NpaBHOTO 3acTanyBarbe, 3eMajki ro NpeaBna HauenoTo Ha
yCrnex Ha CTPaHKMTe BO MOCTankaTa v Apyrute peneBaHTHY
OKOMHOCTW.

UneH 47
ABAHC 32 NOKPMBake Ha TPOLOLUTE HA ap6uTpaxkaTa

1. CekpeTapmjaToT ro yTBpayBa M3HOCOT Koj Mopa Aa
ro NnataT CTPaHKUTE Kako aBaHC 3a NMOKPUBAre Ha
TpowWoOoLUNTe Ha apbuTpaxara (aBaHc).

2. ABaHCOT OArOBapa Ha BUCMHATA Ha NpeasuaeHnTe
TPOWOUM Ha apbUTpaxata, onpeaeneHun Bo YneHoT 45 cTaB
104 0BMe Npasuna. ABAHCOT ce ynnaTyBa Ha baHkapckaTa
cMeTKa Ha /bAL.

3. Ty)KMTenoT v Ty)KeHWOT Mopa Aa ynnartar no nonosrHa
O/l N3HOCOT Ha aBaHCOT, OCBEH aKO ce YTBPAEHU NoCcebHK
aBaHcuW. AKO Nokpaj Tyx6aTa e NnofHeceHa 1 NpoTuUBTYx6a
AN NPUTOBOP 3apaju npebrBarbe, CeKkpeTapujaTorT
MOXe 3a Cekoja CTpaHKa Aa ofApean NocebeH aBaHc,
LUTO OAroBapa Ha Hej3NHOTO baparbe. AKO aBaHCOT He e
[I0BOJEH 3a NOKPUBarbe Ha TpowounTe Ha apbuTpaxara
WA BO APYrV ONpaBAaHK CyyYan, CeKpeTapmjaTtoT MOXe,
no NPEeAnor Ha COBETOT WU NO COMCTBEHA MHULMjaTWBa,
L3 UM HaNnoXW Ha CTpaHKKMTe Aa ynnatat AONONHUTeNeH

aBaHC.
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4. AKO Hekoja off CTpaHKMTe BO POKOT KOj ro onpefenun
CeKpeTapwmjaToT He ro ynaatu NoTPebHNOT aBaHC,
CeKkpeTapujaToT Ke ja NoBMKa CNPOTUBHATA CTPaHKa Aa ro
ynnat1 u ke N ofpean pok 3a nnakarbe. AKO CNpoTWBHATA
CTPaHKa He ja U3BPLWK ynnartata BO COMMacHOCT Co
MOBWKOT, CEKpeTapujaToT MOXe AelyMHO MW BO LeNocT Aa
ja 3anpe nocTtankata. Ao efiHa off CTPaHKMTE ja U3BPLUK
ynnatata HamecTo ApyraTa CTpaHka, CoBETOT MOXe Ha
Hej3nHO 6aparbe Aa AoHece NocebHa apoUTpaxHa oanyKa,
CO KOja Ha ApyraTa cTpaHka Ke 1 Hanoxu aa ro HaaomecTu
yNNaTeHWoT Aen off aBaHCOT.

5. Mo 3aBpluyBarbe Ha nocrankara, HemCcKoOpUCTEHNOT Aen Of
aBaHCOT MM Ce Bpaka Ha CTpaHkuTe.

3ABP3AHA APBUATPAXHA MOCTAMKA

UneH 48
MpaBuna 3a 3a6p3aHa ap6UTpaXKHa NocTanka

1. MpasBunara 3a 3abp3aHa apbuTpaxHa nocranka (3aépsaHa
nocTanka) ce NpuMMeHyBaaT camo A0KOMKY CTpaHKuTe
Co apbuTpaxHarta cnoroaba unv NoAoLHa N3puyHo ce
floroBopune 3a 3abp3aHa nocranka. CrpaHkuTe MoxaTt
[la ce OroBopaT 3a 3a6p3aHa nocranka HajaouHa
[10 NOAHEeCYBaHeTO Ha OroBOPOT Ha HapareTo 3a
apbuTpaxa.

2. Kora cTpaHkuTe ce 4OroBopwie 3a 3abp3aHa nocranka ce
nprMeHyBaaT ApOUTPaXHUTE NpaBuna Ha /bybrbaHCKNOT
apbuTpaxeH LeHTap npu CTonaHckata koMopa Ha
CnoBeHuja Co U3MEHUTE YTBPAEHM CO OBOj UMeH.

3. AKO CTpaHKWTe He Ce 4OroBopaT NovHaky, BO 3abp3aHaTa
nocranka 3a CnopoT oAny4yBa apbuTep-noenuHel,
OCBEH aKo NpeTceaaTencrBoTo,co Orfef Ha COXeHOCTa 1
ApYrTe OKOMHOCTY Ha NPeAMETOT,He OANYYM 3a CNOPOT Aa
pellaBa COBET COCTaBeH oA Tpojua apbuTpu.

4. Kora COBETOT e COCTaBeH o apbuTep-noeanHed,
CTPaHKMTE TO HOMUHMPAAT cnoroabeHo, Bo pok of 15
[ieHa Of MOBMKOT Ha CeKPeTapmjaToT. Ako apbuTepoT-

noeagnHey He € HOMMUHKPAH BO TOJ POK, HETO ro MMeHyBa
npercenatencrsoTo.

5. Kora coBeToT e COCTaBeH of] NoBeke apéutpu,

. KoHeuHaTa apbutpaxHa oanyka mopa Aa 6uje [JoHeceHa

Teksti za prakso

TY)XUTENOT HOMUHMPA apobuTep BO baparbeTo 3a
apbuTpaxa, a TY)KeHNOT BO pok oA 15 AeHa oA NOBUKOT
Ha cekpeTapujaToT. MMeHyBaHUTe apbuUTpu BO POK OA

15 AeHa ofl NOBMKOT Ha CekpeTapmjaToT, HOMUHMpPaaT
apbuTep Koj ke buae npeTcenarten Ha COBETOT. AKO HEKOj
0l apbuTpuTe HE € HOMUHMPAH BO POK, HEro Mo MMeHYBa
npeTcefaTencrsoTo.

BO POK Of1 WECT Meceuy off NpeaaBarbeTo Ha NpeameToT
Ha COBETOT BO COMIACHOCT CO UMeHOT 20 0 OBMe npasuna.
MpeTcenarencTBoTo MOXe fa ro NPOAOMKIA POKOT NOPaau
onpaBAaHu NPUYKHMK, BP3 OCHOBA Ha 06PA3NOKEH
Npeanor Ha COBETOT UM MO COMNCTBEHA MHUUMjaTUBA.
MpuTOa NPETCeaaTencTBOTO MOXKE Off COBETOT Aa nobapa
06jacHyBatba 3a COCToj6aTa Ha NPEeAMeToT W NPUUMHKUTE 3a
HEeMOXXHOCTa 3@ [JOHEeCYBarbe Ha apbuUTPaxXHaTa OaNyKa BO

onpeaeneHnoT pok.

CoBeTOT ja BoAW 3abp3aHaTa noctanka Ha HaumMH Koj Ke My
0BO3MOXWM KOHeYHaTa apbutpaxkHa ofnyka fa ja AoHece
BO POKOT onpefesneH Bo CTaBOT 6. AKO COBETOT He Of/yyn
nouHaKy, ce NpUMeHyBaaT cnefjH1Be oapenow:

i. N0 MoaHecyBareTo HA OATOBOPOT Ha HapareTo 3a
ap6uTpaxa, No nNpaeuo, CTpaHK1Te UMaaT npaso Ja
nofHecar camo Ty6a, OAroBOp Ha Tyx6a, eBeHTyanHa
NPOTUBTYXGA O[HOCHO MPUTOBOP 3apaaun npebrpatse
11 OArOBOP Ha HWB;

w
b=
o
)
>
T
>
>
h)
o
=
3
=
S
pu
>
=
)
@)
=
=3

il. CuTe MMCMeHa W 13BEeCTyBarba Ce ucnpakaar no
eneKTPOHCKa NowTa;

iil. pOKOBWTE KOW rv onpenenyBa COBETOT 3a
nofHecyBare MMCMEHW NOAHECOLM, NO NPaBUNO, He ce
nogonru of 15 fewa;

iV. OCBEH ako CTpaHKWTe Ce A0roBOpart, Aeka 3a cnopot
ke ce of/ydyyBa camo BP3 OCHOBA Ha MUCMEHN
NOAHECOLM, COBETOT MOXe [Ia OAPXKM YCHa pacnpasa;

V. N0 ofpkaHaTa ycHa pacrnpasa CTpaHkuTe Beke He
MOXaT Aa NOAHeCcyBaaT NMCMEHN NOAHECOLN;

Vi. COBETOT MOpa HaKpaTko Aa M HaBede NpUYMHUTE BP3
KOW Ce 3aCHOBA ap6UTpaXkHaTa of1yKa, OCBEeH ako
CTpaHKuTe ce A0roBOpMNe Aeka apbuTpaxHaTta oanyka
He Tpeba aa ce 06pa3noxy.a.
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onwTn NMPABUNA

UneH 49
OCHOBHO nNpaBuno

Bo BpCka €O cuTe mpawarba, Kou Co OBMe Nnpasuia He ce
nocebHO ypeaeHu, COBETOT, CTpaHkuTe v /bALl mopaaTt aa
nocTanysaaT BO AyxOT Ha OBMe Npasuna v co uen fa ce
06e36eA1 U3BPLIHOCT Ha apbuTpaxKHaTa ofnyKa.

YneH 50
Nlosepnusoct

1. AKO CTpaHKUTE U3PUYHO He Ce A0roBopaT nomnHaky, /bAL,
apbuTpuTe 1 apbUTepoT 3a UTHU CyYan ce AOMKHU Aa
o0b6e3benar JOBEPNMBOCT HA NOCTanKaTa, apouTpaxHata
O[yKa, pelleHunjaTa 1 ApyruTe oanyku Ha coseToT. OBa
06BPCKa BAXW 1 3@ BelWTaUmuTe, Ko rM MMeHyBa COBETOT U
3a UNeHoBMTE Ha NPeTceaaTencTBOTO ¥ CeKpeTapmjaToT.

2. AKO CTpaHKMTe U3PUYHO He ce AOroBOpaT NOUHAKY,
LIOMKHW Ce KaKo OBEePIUBY Aa MV YyBaaT apouUTpaxHNUTe
OANYKM, pelleHnjata u ApyrnTe OanyKn Ha COBETOT W
Ha JbALl, Kako 1 cnTe JOKYMEHTH KOW BO nocTankara rv
noaHena Koja 61no off CTPAHKUTE 1 KOU He Ce jaBHO
[l0CTamnHK, OCBEH BO Cy4aj U BO 06emM BO KOj CTpaHKaTa e
06Bp3aHa [1a M OTKPUE WK OTKPMBAHETO € HEOMXOAHO
33 3aWTUTA WK 33 OCTBApYBakbe Ha Hej3nHUTe NpaBa
O[HOCHO 3a M3BPLUYBaHE MK 38 NOHULITYBAHE HA

apOUTPaXHUTE OANYKN Npef APXaBeH Cya.
3. CoBeTyBarbarta Ha COBETOT Ce AOBEPNBU.

4. JbALl MOXe BO aHOHOMHa JOpPMa, KOja He 0BO3MOXYBA
MAeHTUMKaUMja Ha CTPaHKNTe ¥ Ha ApyrvTe nuua, Aa
ja 06jaBV apbuTpaxHaTa OANyKa, pelweHnjata u gpyrute
OANYKM Ha COBETOT 1 Ha JbALL BO CTpyuHM nybnukaunm,
0CBEH ako BO pok oA 60 AeHa 0ff HUBHOTO JOHECyBae

Hekoja ofl CTpaHKWTEe Ce NPOTUBY Ha Toa BO MUCMEHA
dopma.

UYneHn 51
JasuK Ha npaBunarta

Kora cnoseHeyknor ja3vu< He e ja3l/lK Ha noctankara,
aHrncKaTa BEDSMJa Ha OBMe npasunia MmMa noronema cunia

BO O[JHOC Ha [PyruTe ja3vuHun BEP3UN.

slovenska
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UneH 52
NcknyuyBawe Ha 04roBOpHOCTa

ApbutpuTte, apbuTepoT 3a UTHK ciydan, /bALL, uneHoBuTe Ha
npeTcenaTencTBOTO ¥ cekpeTapujaToT, CTonaHckaTa KoMopa
Ha CnoBeHwuja v Hej3uHUTe BpaboTeHW He ce OrOBOPHU

3a WTeTaTa Koja HacTaHana oA Koja 6uno ycnyra unw
NpOoNywWTare BO BPCKA CO apbuUTpaKHaTa NocTanka, ako
MNCKNy4YyBareTo Ha OAr0OBOPHOCTA € AONYLWTeHo cnopes
Ba)XXEUYKOTO NPaBo.

UneH 53
BneryBsame BO cuna

OBue nNpaBuna Bferyeaat BO cuna Ha 1jaHyapu 2014 rognHa.

vuunavdu nimuo
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AOOATOK |
OPTAHU3ALWJA HA JbALL

UneH 1
JbALL

1. Tby6/baHCKMOT apbuTpaXkeH LeHTap npw CtonaHckata
Komopa Ha Cnoseruja (JbALL) e camocTojHa 1 He3aBucHa
MHCTUTYUW], KOja 06e36eyBa aAMUHUCTPATVBHA NOAAPLIKA
npu pelwaBarbeTo Ha CnopoBuTe.

2. OpraHu Ha JbAL| ce npeTceaaTencTBOTO U CEKpeTapujaToT.
YcnosuTe 3a paboTerbe 1 3a M3BPLIYBabe Ha 3aayunTe Ha
JbALl rn 06e36enyBa CtonaHckaTta komopa Ha CnoseHuja.

UneH 2
3apaum Ha JbAL,

JbALL:

i.  roopraHv3mpa n obesbeayBa NoaapWKa Npw
pellaBakeTo Ha AOMalHUTe CMOPOBU W CMOPOBUTE
€O MefyHapoaeH enemeHT npeky apbutpaxa,
nocpeayBarbe ¥ Apyr anTepHaTUBHU HauMHW 3a
pellaBake Ha CNOPOBM BO COMMACHOCT CO CBOUTE
npaeuna u apyrute npasuna v NocTanky 3a Kow ce
[10rOBOpUNE CTPAHKNTE;

ii. o06e3benyBa MHMOPMALMM BO BPCKA CO apbUTPaAXKATa,
nocpenyBarbeTo W ApyruTe anTepHaTUBHM HAYMHU HA
pellaBare Ha CNopoBuTe.

UYneH 3
MpeTtceparencreo

1. MpeTcenaTencrsoTo e COCTaBEHO O npeTceaarer,
nortnpetcedaren 1 net 4YneHoBun.

2. Bo ogpenHu nocranku, npeTceaarencrsoTo JoHecyBsa
OL/YKM 3@ KO € HAAMeXeHOo, BO COMMAacHOCT CO OBue
npasuna unun apyru npaswna Ha /bAL 3a kou ce
LIOroBopuUnIe CTpaHkuTe. O4NyKNTE Ha NPeTCeaaTencTsoTo
Ce KOHeYHW ¥ NpeTceaaTtencTBoTo He e JOMKHO a v
06pa3noxu.

I Yolvirorr
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3. CeflHMLMTE Ha NPeTCeaaTeNcTBOTO M CBUKYBA W BOAW
npeTceaaTenoT, a BO HeroBO OTCYCTBO MOTNPETCeAaTeNnoT.
Tpojua YneHoBM Ha NPeTceaaTencTsoTo ro
COUMHYBAAT KBOPYMOT 3a MNOMHOBAXKHO OANYyYyBatbe.
MpeTcenarencrTsoTo 4OHECyBa OANYKM CO MHO3MHCTBO
rNAcoBM 0Off NPUCYTHUTE UNEHOBW. AKO He MoXe fa ce
NOCTUTHEe MHO3UHCTBO, NPeTCeaaTenoT uMa OANnydyBadkm
rnac. YneHoBuTe Ha NpeTcefaTencTBoTo He MOXaT fa ce
BO3/pXXaT Of rnacatrbe.

4. BO WTHW CNyyau, BO MMe Ha NpeTcenaTtencrsoTto, o4nyka
[IOHEeCYBa NPeTceaaTenoT, a BO HeroBo OTCYCTBO,
noTnpeTceaarenor.

5. YneHoT Ha npeTcenaTencrsoTo Hema npaso Ha rnac,
aKo CTaHyBa 360p 3a 04Ny4yBarbe BO NOCTankaTa Bo
Koja e MMeHyBaH 3a ap6uTep. Toj hakT He Bnvjae BP3
NOTPEOHNOT KBOPYM 33 MOTHOBXKHO Of1y4yBatbe.

UneH 4
imeHyBame Ha npeTcefaTencrsoTo

1. MpeTcenaTencrsoTo ro MMeHyBa ynpasHMOT 0a60p Ha
CTonaHckaTa Komopa Ha CnoseHuja.

2. MaH[aToT Ha npeTceaaTenot, noTnpeTcenaTenoT 1

YNeHOBNTe Ha NpeTcenateNiCTBOTO Tpae YeTupun rognHun co

MOXXHOCT 3a NOBTOPHO MMeHYyBatbe.

3. BO MCKAYYMTENHU CRyYamn ynpaBHMOT 0a60p Ha

CronaHckaTa kKomopa Ha CnoseHuja Moxe a ro OTnoBuKa

UMIEHOT Ha NPeTCcenaTencTBoTo. AKO Ha UNEHOT Ha
npeTcenaTencTsoTo My NpectaHe MaHAaToT nopaan
0CTaBKa, OTMOBVKYBaHe UK NoPaan Koja 6o apyra
NpUUMHA, YNPaBHMOT 0A60p Ha CTonaHcKkaTa Komopa
Ha CroBeHuja, 3a NpeocTaHaTuoT A 0 MaHAAToT, ke
VIMEHYBA HOB U/IeH Ha NpeTceaaTencrsoTo.

Ynen 5
CeKkpeTapujat

1. CekpeTapwjaToT MMa CTPpyYHa CNyx6a, Koja BpLIM Haa30p
Haj edMKacHOCTA Ha TEKOT Ha nocTankuTe 1 paboTaTta
Ha apbuTpuTe ¥ BPLUW APYTY 3a4aYn BO COMMACHOCT CO
oBue npasuna. Co cekpetapmjatoT pakoBOAU reHepaneH
cekpetap.

Teksti za prakso

2. Bo offenHu noctanku, cekpetapujaToT AOHECYBa OANYKM
3a KOW e HafNexeH BO COrMacHOCT CO 0BMe npasuna
NNW Co Apyru npasmna Ha /bALl 3a Kou CTpaHkuTe ce
forosopune. OANyK1UTe Ha CEKPETapMjaToT Ce KOHeYHU 1
CeKpeTapwujaToT He e JO/MKeH Aa r1 06pasnoxu.

3. CeKkpeTapwujaTtoT MOXe [1a OANy4yBa 3a OAeNHN Npallatba
O/l HAANEXKHOCT Ha NPETCeAAaTeNCTBOTO, KOW My IV MPeHeno
NpeTceaaTencTsoTo.

UneH 6
MimeHyBare Ha reHepaneH cekpetap

FeHepanH1oT cekpeTap ro meHysa npeTceaaTenoT Ha
CTonaxckata komMopa Ha CroBeHmja co COrMacHoCT Ha
npeTcenatenot Ha /bALL, 3a MaHaaTeH Nepuoa oA YeTnpm
FOAWHU, CO MOXHOCT 3@ NMOBTOPHO MMEHYBatbe.

Ynen7
Pa6oTa Ha /bAL|

JBALL ja WTUTK NOBEPAMBOCTA HA NOCTANKUTE, apOUTPAKHNTE
0[NYKW, pellerunjata n Apyrute oanyku. Bo cute nocranku,
JbALL nejcTByBa HEMPUCTPACHO M BO AyXOT Ha edKacHoCTa
Ha nocrankara.
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AOOATOK I
TAPNOA

UYneH 1
YnucHa Takca

1. YnucHaTa Takca of YneHoT 6 0f 0BUe Nnpasuna n3Hecysa
1.000 EYP 1 e HenoBpaTHa.

2. YnucHaTa Takca e BK/y4YyeHa BO aAMUHUCTPATUBHUTE
Tpowoum Ha /bALl o4 4neHoT 3 Ha 0BOj AOAATOK.

3. YnucHaTa Takca ce 3aCMeTyBa BO AeN0T 04 aBaHCOT KOj
MOpa f1a ro ynnatu TY)KUTeNoT BO COrMacHOCT CO YNeHoT 47
o[ oBuMe npasuna.

UneH 2
Harpapa 3a coseTtoT

1. CekpeTapujaToT ja yTBPAYBA BUCMHATA Ha Harpagata 3a
npeTcefaTenoT Ha COBETOT U 3a apbuTepoT-noeaunHel|
BP3 OCHOBa Ha TabenaTa A. Harpagata 3a ap6uTepoT-
noeanHel e 3a 20% NoBKCoOKa oA Harpagata 3a
npetcenatenoT Ha COBETOT.

2. Cekoj ofi 4uneHoBUTe Ha coBeToT AobMBa 60% oA HarpaaaTa
3a npeTcenarTenoT Ha COBETOT. [10 COBeTyBarbe CO COBETOT,

ceKpeTapujaToT MOXe [1a Onpeaenyt NoMHAKOB NMPOLEHT 3a
Harpaaa 3a uneH Ha CoBeToT.

3. BpeaHOCTa Ha CNOPHMOT NpeaMeT ce onpefenysa Kako
361p Ha BPeAHOCTa Ha cuTe Tyx6eHn Baparba 1 Ha
6aparbata o4 NpPOTUBTYXOUTe. Toa BaXM W 3a MPUTrOBOpUTE
3apafu npebusarbe, 0CBEH ako HUBHOTO pellaBarbe He
npeTcTaByBa 3HAYMTENHO 3ronemyBare Ha paboTara.

Kora BpenHOCTa Ha CNOPHUOT NPeAMET He e MOXHO Aa ce
YTBPAU, CEKPETapMjaToT Npu yTBPAYBatbe Ha BMUCKMHATA
Ha HarpajaTta 3a COBETOT Ke rvi 3eme Npeasua cute

peneBaHTHN OKOMHOCTU Ha NpeaMeToT.

NOAATOK II

4. CekpeTapujaToT Npw yTBPAYBarbETO Ha BUCMHATA HA
Harpajara 3a COBETOT ja 3eMa NpefBu/ rpyxInBocTa
1 euKacHoOCTa Ha apbuTpuTe, 06EMOT Ha M3BpLIEHATa
paboTa, CNOXKEHOCTa Ha NpeaMeToT, edprkacHoCTa Ha

TeKOT Ha NocCTankaTta 1 HaBpeMeHOTO AoHecCyBatbe

36
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Ha apbuTpaxHaTa oanyka. Bo MCKAyUMTeNHM Clyyan
CeKpeTapujaToT MoXe Aa OTCTanu O U3HOCUTe Kou
npownsnerysaart o Tabenara A.

YneH 3
AAMUHUCTPATUBHU TPOLWOLN Ha JbAL,

1. CekpeTapwjaToT rv yTBpayBa aAMUHNCTPATUBHUTE
Tpowoum Ha JbALl Bp3 ocHOBa Ha TabenaTa b.

2. BpegHocTa Ha CMOPHMOT NpeameT ce yTBpAyBa Kako
361p Ha BPEAHOCTa Ha cuTe Ty)K6eHn Haparka 1 Ha
6aparbata oA NpOTVBTYX6MTe. Toa BaXM ¥ 3a NpUrosopuTe
3apaav npebuBarbe, 0OCBEH ako HMBHOTO pellaBarbe He
npeTcTaByBa 3HAYNTENHO 3ronemMyBarbe Ha paboTaTa.
Kora BpefjHOCTa Ha CMOPHWOT NMPeLMeT He e MOXHO Aa ce
YTBPAW, CEKPETapWjaToT Npu YyTBPAYyBatbe Ha BUCUHATA
Ha afMUHWUCTPATUBHUTE TPOLIOLUM Ha JbALL ke T1 3eme
npeasn cuTe peneBaHTHU OKOMHOCTY Ha NPEAMETOT.

3. BO MCKAYYUTENHU Clyuamn CeKpeTapujaToT Moxe Aa
OTCTanu of U3HOCUTE KO NMpou3nerysaar oa Tabenara b.

UneH 4
Tpouwouu Ha coBeToT U Ha JbALL

1. Mokpaj HarpaaaTa 3a COBETOT ¥ aIMUHUCTPATUBHUTE
Tpowoum Ha /bALl, cekpeTapwujaToT ja yTBpayBa v BUCKHATA
Ha M3HOCOT 3a MOKPMBatbe Ha Pa3yMHMUTE TPOLWOLUN, KOU TU
Hanpaeune ogaenHuTe apouTpu v /bALL

2. TpollouuTe Ha COBETOT MOXe fa MM COApXaT 1 Harpagnte
1 TpowoumnTe 3a BewTauunTe, Kov BO COrMacHOCT CO YNeHoT
34 of oBMe Npasuna rm MMeHyBa COBETOT.

3. JbAL ycBojyBa ynaTcTBa 3a NpecMeTyBarbeTo Ha
TPOWOLWTE Ha COBETOT, KOU Ce HaMeHeTU 3a apbutpure.
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Teksti za prakso

AOOATOK Il
MOCTANKA MPEA APBUTEP 3A UTHWU
CNYYAN

UYneH 1
Ap6uTep 3a UTHM cnyyaun

1. MocTankaTa npeg apobuTepoT 3a UTHK CyYaun NoYHyBa no
6aparbe Ha CTpaHka BO COMMACHOCT CO YNeHOT 38 0 OBUe
npasuna.

2. ApbuTepoT 3a UTHM Cy4an MMa HaaNexHOCT HaBeLeHa BO
UneHoT 38 cTaB 11 2 04 OBMe Npasuna.

3. HagnexHocta Ha apbuTepoT 3a UTHK CyYaun NpecTaHysa,
Kora NnpeaMeToT ke ce nNpeAaje Ha COBETOT BO
COMNAacHOCT CO 4neHoT 20 oA OBYe Npasuna, O4HOCHO
KOra nprvBpemMeHaTa Mepka Ke npectaHe Aa rv 068p3ysa
CTPaHKMTE BO CNy4YauTe OA YNeHOT 7 CTaB 3 0ff 0BOj
NOAATOK,.

4. Kora npeameToT My e npefageH Ha COBEeTOT npea
apbuTepoT 3a UTHW Cyyaun fa onpeaenv npuBpeMeHa
MepKa, apbuTepoT 3a UTHW Cydan Ke ja 3apxu
HaOMeXHOCTa 33 ONpefenyBarbe Ha NPYBpPEMeHa mepka BO
POKOT Of1 YNEHOT 6 CTaB 2 0f1 0BOj JOJATOK.

UneH 2
bapame 3a noctanka npeg apéutep 3a UTHU cnyyaun

1. baparbeTo 3a nocTanka npea apbuTep 3a UTHU Ciyyau
(6apatbeTo) cTpaHkara, no npasuo, ro NoaHecysa Ao /bAL
npeky enekTpoHcKa nowTa.

2. baparbeTo Mopa Aa Coapxu:

i, MMUbA, AAPECH 1 KOHTAKT NoaaToLn (eneKTpoHCKy
agpecu, TenethoHCkM 6poesu, Tenedakc 6poesm) Ha
CTPAHKNTE U HUBHWTE NMONHOMOLWHULN,

il. Kkonuja of apbuTpaxHaTa cnoroaba UK ako He
nocTou noce6Ha MCMpaBa 3a T0a, OMUC U eBEHTYaNHM
[10Ka3¥ 3a NOCTOEHE Ha apbuTpaxHaTta cnoroaba,

ili. onwuc Ha cnopor,
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iv. 6apaHaTa nprBpeMeHa MepKa u NpUUNHUTE Nopaam
Kow ce bapa nprvBpemeHaTa Mepka,

V. MPUYMHWTE 33 UTHOCT, MOPaAX KoW onpeaenyBareTo
Ha NpMBPeMeHaTa Mepka He MOXe [ia noyeka 4o
KOHCTUTyMparbe Ha COBETOT,

Vi. Npeanor 3a jasnkoT U 3a CeAMLITETO Ha nocTankaTa
npes apbuTepoT 3a UTHW CyYan 1 38 MePOAABHOTO

MaTepujanHo npaso u

Vii. [10Ka3 3a nnateHuTe TPOWOUWM 3a nocTankata npef
apbuTepoT 3a UTHW CyYaun, BO COMMACHOCT CO YneHoT
8 01 OBOj 1OAATOK.

3. baparbeTo Mopa Aa 6uae NoJHECEHO Ha Ja3uKOT 3a Koj
CTpaHKMTe ce A0roBOpMNe AeKa e ja3nk Ha apbuTpaxHaTa
nocrtanka. AKo CTpaHKu1Te 3a Toa He ce JoroBopune,
H6aparbeTo Mopa f1a buae NOAHeCeHO Ha jJa3nKoT Ha Koj e
cocTaBeHa apbutpaxHara cnorogba.

4. Kora cTpaHkaTa 6apa nocranka npeq apburtep 3a UTHU
cnyyaun npeq NOAHEeCyBareTo Ha 6apareTo 3a apouTpaxa,
6apakbeTo 3a apbuTpaxka Mopa Aa ro nogHece BO POK
oA 10 feHa off IEHOT KOra CekpeTapmjaTtoT ro Npumun
6aparbeTo 3a noctanka npef apouTep 3a UTHK cnyyaun. Bo
CNPOTUBHO CeKpeTapujaToT ke ja 3anpe nocrankarta npea
apbuTepOT 3@ UTHK ClyYan.

5. Mo npremoT Ha BapareTo 3a noctanka npes apobutep
3a UTHW Cnyyawn cekpetapujaToT 6e3 oanararse ke v ro
[0CTaBW Ha CNpoTUBHATa CTPaHKa.

YneH 3
limeHyBae Ha ap6uTep 3a UTHU cnyyau

1. MpeTceaaTencrBoTo UMEHYBA apouTep 3a UTHK Ciyyan,
LITO € MOXHO No6p30, N0 NPaBUIO, BO POK oA 48 yaca of
NpMemMoT Ha bapareTo. Mo VMeHyBarbeTo, CeKpeTapumjaToT
Ha apbuTepoT 3a UTHU CNyyan 6e3 oanararbe My ro
npefasa NpeameTor.

2. lpeTcenatencrBoTo HemMa fla UMeHyBa apobuTep 3a UTHYU
cnyyan, Kora of 6aparbeTo npousnerysa fAeka o4nurnenHo
(prima facie) He NOCTOM HAANEKHOCT 3@ OANYYYBaHbe
CNopes oBue npasuna.
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3. ApbuTepoT 3a UTHKM cyydan mopa Aa buae HenpucTpaceH
1 He3aBuCceH. ApobuTepoT e AO/MKEH Aa M1 HaBefe cnte
OKOMHOCT, KOV 61 MOXene Aa Npefn3BrKaaT 0OCHOBAHO
COMHeBatbe 3a HerosaTa HempucTPacHOCT 1 HEe3aBUCHOCT.
3a apbuTepoT 3@ UTHU CNyyYan ce NpUMeHyBa YneHoT 18 oa
OBVe NpaBuia, Co NCKNYYOK Ha POKOT 0f YeHOT 18 CTaBs 2

0[] oBMe NpaBunna, Koj e CKpaTteH Ha TpW AeHa.

4. AKO CTpaHKUTE He ce JOroBOpuIe NonHaky, apbutepoT 3a
UTHI CRydan He cmee fa 6uae MeHyBaH 3a apbuTep Bo
Koja 61n0 Apyra NocTanka Koja ce OAHeCYBa Ha CMopoT BO
BPCKa CO KOj MOCTanyBan Kako apbutep 3a UTHK Criydan.

UneH 4
CepuwiTe Ha NOCTankaTa npeg ap6uTepoT 3a UTHU cnyyau

CeoMWTETO Ha NocTankarta npea ap6uTepoT 3a UTHU Crydan
€ CTO CO CenLITeTO 3a KOe CTPaHKKUTE ce 10roBopune
fieka e ceinlTe Ha apbuTpaxara. AKo CTpaHKuUTe He ce
[OroBOpUe 3a CeANLITETO Ha nocTankara npea apéutepot
3a UTHU Cnyyau, cCeanTeTo e Bo /bybrbaHa, OCBEH ako
npeTcenaTencTsoTo CO OrNed Ha OKOMHOCTUTE Ha NpeameToT
He OfNy4YM MOUHAKY.

Ynen 5
Bopewe Ha nocTankarta npeg apéutepoT 3a UTHU cliyyan

Ap6UTEPOT 3a UTHW CNyYau ja BOAM NOCTankaTa Ha HauuH KOj
ro CMeTa 3a COOfIBETEH, NPU LITO MOpa [1a BOAM CMeTKa 3a
OKO/THOCTWTE HAa MPEAMETOT 1 3@ UTHOCTA Ha nocTankara. Bo
CeKOj Cnyyaj apbutepoT 3@ UTHU Cydan Mopa CO CTPaHKNUTe
[la NoCTanysa PaMHOMPABHO W Ha CeKoja Of HWB Aa W Aage

pasyMmHa MOXHOCT Aa Ce U3JaCHW 3a NpeameToT.

YneH 6
Opnyka 3a npuspemMeHa mepka

1. OanykaTa 3a NpuBpeMeHa Mepka apouTepoT 3a UTHK
cnydyau ja joHecysa BO hopMa Ha pelueHue.

2. Ap6bUTepoT 3a UTHU CyYan Mopa Aa ro AoHece peleHneTo
BO pOK 01 15 AeHa 04 AeHOT KOora CekpeTapujatoT My
ro npeaan 6aparbeto BO COMMACHOCT CO YNeHOT 3 CTaB
10 0BOj AOAATOK. [lopaav onpaBAaaHu NPUYNHMK,
npeTceaaTencrBoTo MOXe No Npeanor Ha apouTepoT

3a UTHW Ciyd4an nam no concrtBeHa MHuUKjaTnBa da ro
NPOLAOMKN POKOT. [IpUTOa NPeTCefaTencTBoTo MOXe

Teksti za prakso

0/l ap6UTEpOT 3a UTHK CNyyawn fa nobapa fa Aaae
o6jacHyBarba 3a cocTojb6ata Ha NpeamMeToT W 38 NPUYnHKTE
33 HeJOHeCyBaHeTO Ha pelleHneTo BO POKOT.

3. PeweHuneTo mopa:
i. nabwuae aoHeceHo BO NUCMeHa dopma,

il. [aro coApxun AaTyMOT Ha AOHecyBarbe, CeAnLTeTO
Ha noctankata npen apbUTepPOT 3a UTHU CyYan u
NPUYMHNUTE Ha KOW Ce 3aCHOBA, 1

iil. na 6uae NOTNMLWAHO OA CTPaHa Ha apobUTEPOT 3a UTHU
cnydyan.

4. ApOUTEPOT 3a UTHW CyYan e AO/MKEH pelleHneTo BeaHal
[la ro 4oCTaBu A0 CTpaHkuTe 1 Ao JbAL.

Unen7
[lejcTBO Ha NpUBpeMeHaTa MepKa

1. MpuspemeHaTta mepka r1 06sp3ysa cTpaHkute. Co
npurdakarbeTo Ha oBMe Nnpasuia CTpaHk1Te ce 068p3yBaaT
[leKa cekoja npuBpeMeHa Mepka ke ja u3Bpuiat 6e3
ofnarare OAHOCHO BO POKOT KOj Ke ro onpeaen
apbuTepOT 3a UTHK Clyyau.

2. Bp3 0CHOBA Ha 06pa3fnoxeH Npeanor of Koja 6uno
CTpaHKa, apbuTepoT 3@ UTHU CyYan MOXe NpuBpemMeHaTa

MepKa Aa Ja U3MeHU, 3apXn Nan 0TNoBUKaA.

3. MpuBpemeHaTa Mepka npectaHyBa fia r1 06Bp3yBa
cTpaHuTe:

i. aKo mocrtankara npes apbuTepoT 3a UTHU Ciyyaun e
3anpeHa BO COrMacHOCT CO YMeHOT 2 CTaB 4 of OBOj
[04aTOK,

ii. aKo ce ycBou GaparbeTo 3a M33emarbe Ha apbuTepoT 3a
UTHW Cydan.

iiil. aKo Taka oany4n apbuTepoT 3a UTHU CAyYan uUnu
COBETOT 1

iv. co 3aBplyBatrbe Ha ap6V|Tpa>+<HaTa NoCTanka, ocseH
akKO COBETOT He oA/ly4n NOnHaKy.

4. MpuBpemeHaTa Mepka Ha apbuTepoT 3a UTHW Cydan n
NPUYMHUTE 33 HEJ3MHO [OHEeCyBarbe He ro 06Bp3yBaar
COBETOT.
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Teksti za prakso

UneH 8
Tpowoun Ha nocrankara

1. CTpaHKaTta e [JOfKHa Npu NoAHecyBarbe Ha 6aparbeTo Aa
T NnaTv TpoloLMTe Ha nocTankaTa npen apéuTepoT 3a
WTHW CRydan.

2. TpowounTe Ha nocTankata npeq apouTepoT 3a UTHK

cnyyan ce COCTOJaT of:

I Harpaja 3a apbuTepoT 3a UTHW CyYaun BO BUCUHA Of
10.000 EYP n

il. HenospaTHa aAMMHMCTPATUBHA TaKca BO BMCUHA 0Of
3.000 EYP.

3. TpowoumnTe Ha Noctankata He ro BKy4yyBaaTt CTAHLI'A Pﬂ H I/I

€BeHTYaIHNOT AaHOK Ha AoAafeHa BpeAHOCT.

4. TIpeTceaTencTBOTO MOXe MO NPeAnor Ha aponuTepoT 3a AP BVITPA)'KH VI Kn Ay3yn VI

UTHW Cy4an Unmn no CONCTBeHa MHMUMjaTUBA Aa OANyyu
3a 3rofiemyBarbe UK 3a HamanyBarbe Ha TPOLOoUNUTE Ha
nocrankara, Nnpu WTo rn 3ema npeasua oKONHOCTUTE Ha
npeameToT, paboTtaTa M3BpLWEeHa 04 CTpaHa Ha apbuTepoT
3a UTHW cydan 1 o JbALL, Kako v ApyruTte penesaHTHM
OKOMHOCTMN.

5. AKO CTpaHKaTa He r1 nnaTu TPOWOoLUMTe Ha nocTankarta Bo
POKOT, CeKkpeTapujaToT Hema Aa noctanysa no 6apareTo
O/IHOCHO Ke ja 3amnpe nocrankara.

6. Ha 6aparbe Ha CTpaHKaTa, COBETOT BO apOUTpaxHaTa
OANyKa Ke 0AMyYM 3a HAUMHOT Ha pacnpeaenta Ha
TPOLIOLUMTE Ha MocTankara npef apbutepoT 3a UTHY
cnydam mefy CTpaHkuTe.

UneH 9
OonwTo Npasmno

3a cuTe npallarba Kou Co 0BOj 0AATOK He ce NocebHo
ypefeH, apbutepoT 3a UTHU Crydau, NpeTceaaTencTeoTo 1
CeKpeTapwujaToT Ke NocTanyBaaT BO AyXOT Ha 0BOj 10AATOK U

>

g Ha ApbuTpaxHuTe nNpaBuna Ha /bybrbaHCKMOT apouTpaxeH
a LeHTap npv CTtonaHckata komopa Ha CnoseHuja.

=
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Teksti za prakso

ApbuTpaxHa nocTtanka

Cekoj cnop, HecornacyBake 1n 6apare Koe npousnerysa
0/1 0BOj 1OrOBOP WM € BO BPCKA CO 0BOj AOr0OBOP,
BKMYYYBAjKW 1 U HErOBOTO HEMOYUTYBAtbE, NPECTaHOK UMK
NOMHOBAXHOCT Ke 61ae KOHeYHO pelleH Bo apbutpaxHara
nocTanka BO COrMacHOCT CO ApGUTPaXHUTE NpaBmnia Ha
Tby6/baHCKMOT apbUTpaeH LeHTap npu CtonaHckaTta komopa
Ha CnoBeHwja.

[flodamouyu Kou ce npenopadysaam:

Ap6umpaxHuom cosem ke 6ude cocmaseH 00 [mpojua
ap6umpu / ap6umep-rnoeduHey].

Ceduwmemo Ha ap6umpaxama ke 6ude [epad u dpxxasal.
Ap6umpaxxHama nocmanka ke ce 800U Ha [...] jasuk.

3a cywmuHama Ha cnopom Ke ce npumeHysal...] npaso.
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Teksti za prakso

3abp3aHa apbuTpaxHa nocranka

CeKoj cnop, Hecornacyeare unn 6aparbe koe Npounsnerysa
Of1 0BOj [JOrOBOP U/ @ BO BPCKA CO 0BOj A0TOBOP,
BK/YYyBajKW M 1 HEFOBOTO HEMOUNTYBAbE, NPECTAHOK 1NN
NOMHOBAXHOCT Ke 61ae KOHEUYHO peLleH BO apbuTpaxHaTa
nocTanka Bo COMMacHOCT o ApBUTPaKHWUTE Npasuna Ha
Tby6rbaHCKMOT apbUTpaXeH LeHTap npu CTonaHckaTa komopa
Ha CnoBeHMja, CO MPUMEHa Ha npasunaTa 3a 3abp3aHa
apbuTpaxHa nocranka.

[flodamoyu Kou ce npenopadysaam:

Ap6umpaxHUOM cosem Ke 6ude cocmaseH 00 [mpojua
apbumpu / ap6umep-rnoeduHey].

Ceduwmemo Ha apéumpaxama Ke 6ude [epad u dpxasal.
Ap6umpaxHama nocmarnka ke ce 80du Ha [...J jasuk.

3a cywmuHama Ha cnopom Ke ce npumeHyeal...] npaego.
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ApbuTpaxHa nocrtanka 6e3 apé6utep
3a UTHU cnyyam

Cekoj crnop, Hecornacyearbe unn 6aparbe koe npousnerysa

O/ 0BOj JOrOBOP WY € BO BPCKa CO 0BOJ 4Or0OBOP,
BKNYYYBajKM M1 W HEFOBOTO HEMOUNTYBakbe, MPECTaHOK 1A
NONHOBAXHOCT Ke buae KOHeYHO pelleH BO apbuTpaxHaTa
nocTanka BO COMAcHOCT co ApOUTPaxHKTe Npasuia Ha Ha
Tby6/baHCKMOT apbuTpaxeH LeHTap npu CtonaHckara komopa
Ha CnoseHuja. [paBunara 3a nocrankara npea apoéutep 3a
VTHW CNYy4aeBn He Ce NprMeHyBaaT.

[lodamouyu Kou ce npenopadysaam:

ApBumpaxHuom cogem ke 6ude cocmaseH 00 [mpojya
ap6umpu / ap6umep-rnoeduHey].

Ceduwmemo Ha apbumpaxama ke 6ude [epad u opxaeal.
Ap6umpaxHama nocmarnka ke ce 800U Ha [...] ja3uk.

3a cywmuHama Ha cnopom ke ce npumenyaal...] npago.
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[MpumeHa Ha CTaHpgapAHuTe
apeuTpaxHun Knaysynu

Ha cTpaHkuTe KoM cakaT fia M3HecaT Crnop 3a pelasarbe
npen /byb/baHCKMOT apbuTpaxeH LeHTap npu CTonaHckaTa
Komopa Ha CrioBeHuja, M ce npenopavysa, BO 4Or0BOPOT Aa
BK/yYaT eHa Of] rope HaBeAeHWUTe CTaHAAPAHV apBUTPAKHM
Knaysynu.

Co BKy4yBarbe Ha CTaH4apAHaTa apbuTpaxHaTta knaysyna
BO JOrOBOPOT, CTPaHKMTe Cce 4oroBapaar Aeka Cnopor ke

ro pelaT BO apoutpaxHa nocranka npesn /bybmbaHckmoT
apbuTpaxeH LeHTap npu CTonaHckaTa komopa Ha CnoBeHuja
1 Taka cu 0be3benyBaaT 6p30, ePUKACHO U CTPYYHO
pellaBatbe Ha cnopoT. CTaHAapAHMTe apouTpaxHuTe
Knay3ynu CTpaHkuTe MoXaT Aa v JONOAHAT nav Aa rum
npunaroAar BO COMMacHOCT CO CBOUTE NOTPe6Y OOHOCHO

CO OKOMHoCTUTE. MpK 06NKKYBarbETO Ha apOUTPaXHNTe
Knay3ynu cTpaHkuTe MoXaT Aa 40roBopart, Ha npumep,
NonHaKoB 6poj apbUTPH, OA OHOJ ONpefeneH co
Tby6rbaHCKNTe apbuTpaxHu npasuna (/bybmbaHcknte
apouTpaxHu npasuna BO OCHOBA NpeABuayBaat Aeka
ap6UTPaXKHMOT COBET € COCTaBeH oA Tpojua apbuTpu). Ucto
Taka CTpaHKMTe MOXaT BO apbuTpaxHata knaysyna fa ro
onpefenar cefnLITETO Ha apbUTpaxarta, jJa3nukoT Ha Koj Ke ce
BOAW apbuTpa)kHaTa nocTanka 1 MaTepujasHoOTO NpaBo Koe
Ke ce NprvMeHyBa Ha COAPXMHATA Ha CNOPHMOT OLHOC.

Kora cTaHyBa 360p 3a N0eHOCTABHW CMOPOBY AW CNOPOBMK
0} NoOMana BPeAHOCT, Kafje WTo 6p3nHaTta Ha peluasarbe e
o[l NocebeH UHTepec 3a CTPaHKUTe, BO JOFOBOPOT MOXaT

a BKAy4yaT nocebHa cTaHgapaHa apouTpaxHa Knaysyna,

CO KOja Ce onpefenysa NpyMeHa Ha npasunata 3a
3abp3aHa apbuTpaxHa nocranka (uneH 48 of SbybrbaHckuTe
apbuTpaxHu npasuna).

TbybrbaHCKMTE apOUTPAXKHY NPaBKA ja ypeayBaaT v
nocebHaTa nocranka Npea apouTepoT 3a UTHK Cydaw
(JopaTok I11). Kora cTpaHkuTe cakaaT fa ja ucknydar
nprMeHaTta Ha NocTankarta npea apouTepoT 3a UTHM
cfyyau, ce npenopavysa BO 4OFOBOPOT Aa BKAy4YaT nocebHa
CTaHfapaHa apbuTpaxHa knaysyna, co Koja ce NcKnyyyBea
nprMeHaTa Ha NpaBuniaTta 3a NocTankarta npef apouTepoT
3a UTHY cnyyan (Jogatok Hl of fby6rbaHCcKkuTe apouTpaxHu
npasuna).

Teksti za prakso

Mpu 0611KYBarETO Ha apbuUTpaxHaTa Knaysyna cTpaHkuTe
Mopaar Aa 6uaaTt BHUMaTenHu. BakHo e apbutpaxHara
Knay3yna aa 6uae cocTaBeHa Taka WTO O/ Hea jacHo U
HEABOCMICIEHO Ke Npomn3nerysa A0roBopoT Ha CTpaHkuTe
[leKa eBEHTYaNnHMOT CNop Ke bue KOHEYHO peleH co
ap6uTpaxa (a He npeq ApxaseH cyd) U Aeka ke ro pellasa
JbybrbaHCKMOT apbuTpaxeH ueHTap npv CtonaHckata komopa
Ha CnoBeHmja. HejacHaTta nnu ABOCMUCIEHATa apbuTpaxkHa
Knay3yna Moxe CyLTeCTBEHO [1a ja OTeXHe apbuTpaKHaTa
nocTanka wam BO KpaeH Cy4vaj Aa ja OHeBO3MOXM.

NMoseke MHGOPMaLMK 3a apbuTpakHaTa nocTanka 1 3a
npeBofuTe Ha CTaHOAPAHUTE apPOUTPXKHI KNAy3ynu Ha Apyru
jazuum Moxe Aa ce Hajaat Ha Beb cTpaHaTta
www.sloarbitration.eu.
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Teksti za prakso

Jby6/baHCKN apbUTPaXKEH LLEHTAp
npu CronaHckata komopa Ha CnoBeHuja
Aumunyea ynuua 13, 1504 /by6rbaHa, CnoBeHuja

www.sloarbitration.eu

CeKkpeTapujaT:

t: +386 1 58 98 180
f: +386 1 58 98 400
arbitraza.lj@gzs.si

www.sloarbitration.eu
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Bistvo instituta neodvisnosti in nepristranskosti arbi-
trov je vsem poznano, razlikovanje med obema pojmo-
ma pa velikokrat zahteva dodatno obrazlozitev oziro-
ma podrobnejs$a pojasnila.

Neodvisnost arbitra se povezuje z osebnimi, socialnimi
in finan¢nimi odnosi med arbitrom in stranko ali nje-
nim pooblas¢encem. Gre torej za objektivno merilo,
ker je mozno dolo¢iti katera razmerja med stranko ali
njenim pooblas¢encem in arbitrom so sporna. Arbitri
so dolzni pred imenovanjem razkriti vse okoli§¢ine in
razmerja, ki bi lahko vzbudila dvom o njihovi neodvi-
snosti (angl. duty to disclose).

Nepristranskost je za razliko od neodvisnosti subjek-
tivna in abstraktna. Po definiciji Redferna in Hunterja'
je arbiter nepristranski, kadar ne stremi v korist ene
stranke oziroma nima predsodkov proti eni izmed
strank ali njenemu primeru. Nepristranskost narekuje
arbitrom, da na abstraktni ravni, miselno vzdrzujejo
enako distanco proti obema strankama in ne preferi-
rajo ene izmed njiju.

Govorimo o tezko dokazljivem zavednem in nezave-
dnem stanju arbitrovih misli. Krsitev nepristransko-
sti se mora manifestirati navzven, torej skozi pisno
ali ustno izrazanje mnenja arbitra, sicer je ni mo¢

1 Redfern, A., Hunter, M.: Law and practice of international commercial
arbitration, 5th Edition, London 2009, Sweet&Maxwell, str. 220.

dokazati.* Seveda je eden izmed nadinov dokazovanja
pristranskosti objektivno vidno pomanjkanje neodvi-
snosti; subjektivno pomanjkanje nepristranskosti ve-
likokrat izvira iz razmerja zaradi katerega je vprasljiva
arbitrova neodvisnost. Lahko zaklju¢imo, da sta oba
elementa, nepristranskost in neodvisnost, sicer anali-
ti¢no razli¢na, vendar sta tesno povezana in se medse-
bojno dopolnjujeta.®

Pri institutu neodvisnosti in nepristranskosti gre za te-
meljno nacelo arbitraznega postopka, ki je bilo prvotno
zapisano v 9. ¢lenu Arbitraznih pravil UNCITRAL-a
leta 1977. Leta 1985 se je z Vzor¢énim zakonom
UNCITRAL-a* razsirilo in tako postalo mednarodni
standard.’ Zahteva po neodvisnem in nepristranskem
senatu se pojavi v vseh institucionalnih arbitraznih
pravilih ter predstavlja pogoj za integriteto postopka
in izdajo pravi¢ne arbitrazne odlocbe.

Hkrati institut neodvisnosti in nepristranskosti ome-
juje nacelo avtonomije strank v arbitraznem postopku,
ki sicer strankam omogoc¢a prosto izbiro arbitrov. Tako

2 Raeschke-Kessler H.: Unparteilichkeit und Unabhingigkeit des
Schiedsrichters, <http://www.39essex.com/docs/articles/internation-
alarbitrationseminarhr.pdf> (20. 4. 2016).

3 Morrsey, J., Graves, J.: International Sales Law and Arbitration, Prob-
lems, Cases, and Commentary, Kluwer Law international 2008, str.

363.
4 UNCITRAL Model Law on International Commercial Arbitration.
Raeschke-Kessler, H., navedeno delo.

w

Pri institutu neodvisnosti
in nepristranskosti

gre za temeljno nacelo
arbitraZznega postopka, ki
je bilo prvotno zapisano
v 9. élenu Arbitraznih
pravil UNCITRAL-a leta
1977

Leta1985sejez
Vzorénim zakonom
UNCITRAL-a
razsirilo in tako postalo
mednarodni standard



Obicajno se stranki
najprej odloc¢ita za
pooblas¢enca, ki ju bo
pred arbitrazo zastopal
in kasneje po pravilih
dolocene institucije ali
katerih drugih pravilih
sestavita senat oziroma
izbereta arbitra

Problem nastane, kadar
dogodki te¢ejo po drugem
¢asovnem zaporedju.
Stranki ze izbereta arbitre,
imenovan je neodvisen in
nepristranski arbitrazni
senat in postopek stece.
Naknadno ena izmed
strank zamenja ali doda

k svoji pravni ekipi
pooblaséenca, ki je z
arbitrom (ali ve¢ arbitri)

v “neprimernem” oziroma
domnevno spornem
razmerju

stranka ne more imenovati arbitra, za katerega obstaja
dvom o njegovi nepristranskosti in neodvisnosti. V pri-
meru, da se pojavi navzkriije interesov, ima nasprotna
stranka na voljo zahtevo za izloditev spornega ¢lana
senata.

Kje torej nastane problem, sugeriran v naslovu prispevka?

Obicajno se stranki najprej odlodita za pooblas¢enca,
ki ju bo pred arbitrazo zastopal in kasneje po pravilih
dolocene institucije ali katerih drugih pravilih sestavi-
ta senat oziroma izbereta arbitra. Ce katera od strank
izbere arbitra, ki bi lahko bil v o¢eh druge stranke
pristranski, ima slednja na voljo pravna sredstva, da
prepredi njegovo imenovanje oziroma zahteva njegovo
izlo¢itev tekom postopka, ko izve za sporne okolis¢i-
ne, ki bi po njenem mnenju lahko vplivale na njegovo
razsojo. Problem nastane, kadar dogodki tecejo po
drugem ¢asovnem zaporedju. Stranki Ze izbereta arbi-
tre, imenovan je neodvisen in nepristranski arbitrazni
senat in postopek ste¢e. Naknadno ena izmed strank
zamenja ali doda k svoji pravni ekipi pooblas¢enca, ki
je z arbitrom (ali ve¢ arbitri) v “neprimernem” oziro-
ma domnevno spornem razmerju. Stranka seveda ¢rpa
svojo izbiro novega oziroma dodatnega pooblas¢enca
iz pravice do proste izbire pooblas¢enca. Zavedno ali
nezavedno pa s svojo potezo zamaje integriteto senata.
Po pravilih o razkrivanju informacij mora arbiter tudi
tekom postopka razkriti informacije o novonastalih
spornih okoli$¢inah strankam, ki se lahko odlo¢ijo po-
dati zahtevo za njegovo izlo¢itev. Skozi cel postopek se
varuje pravica strank do neodvisnega in nepristranske-
ga senata z institutom izloditve arbitra. V odsotnosti
drugih pravil, lahko torej stranka, ki s tekom postopka
ni zadovoljna vsak trenutek pooblasti osebo, ki je mo-
rebiti v poslovnem, zakonskem ali drugem razmerju
z arbitrom, ki se ga Zeli znebiti. S postavitvijo poob-
las¢enca, ki ima dolo¢eno sporno razmerje z arbitrom
se lahko tudi zavla¢uje postopek in prelozZi izdaja od-
lo¢be. Problem torej ni v tem, da stranka ne bi mogla
podati zahteve za izloditev arbitra in s tem ohraniti
integriteto senata v postopku, pa¢ pa dejstvo, da je sam
institut izlo¢itve arbitra lahko predmet zlorab.

V praksi sta pred letom 2013 znana predvsem dva pri-
mera, v katerih so se stranke Zelele posluziti alternative
in podale zahtevek za odstranitev pooblas¢enca naspro-
tne stranke iz arbitraznega postopka. Obe arbitrazni

odlo¢bi,® izdani pod okriljem Mednarodnega centra
za razre$evanje investicijskih sporov (ICSID),” zelo
nazorno razdelata pristojnosti senatov za odlo¢anje o
vprasanju odstranitve poobla$¢enca in razloge za in
proti taksni resitvi.

Vprasanja, ki se pri tem pojavijo so:

+ ali se pooblas¢enca lahko odstrani in kako to vpliva
na pravico stranke do proste izbire pooblas¢enca?

+ kdo ima pristojnost odlocati o odstranitvi pooblas-
éenca?

+ kdaj je smotrno odstraniti pooblas¢enca in ne izlo-
¢iti arbitra?

Po mnenju Waincymerja,® ki je komentiral ICSID-ovi
odloc¢bi, je potrebno pri uporabi tak$nih neobi¢ajnih
pristopov in institutov upostevati dva vidika, ki jih
arbitraza mora zadovoljiti; to sta pravi¢nost in uéin-
kovitost. Kadar tr¢ita dve temeljni pravici v arbitrazi,
v obravnavani situaciji sta to pravica do neodvisnega
in nepristranskega senata in pravica do proste izbire
pooblas¢enca, mora senat pravi¢no in u¢inkovito raz-
delati vplive omejevanja. Waincymer zavzame stali$ce,
da pravica do proste izbire pooblas¢enca enostavno ne
more obstajati brez omejitev. V kolikor je postopek Ze
v kasnejSem stadiju in ne bi bilo smiselno menjavati se-
nata ter novi pooblas¢enec dejansko ogroza integriteto
senata in s tem povzroca nezaupanje strank in javnosti
v arbitrazni postopek ter se doti¢nemu pooblas¢encu
stranke prepove sodelovati oziroma se ga odstrani iz
postopka, po mnenju Waincymerja ne gre za krSenje
pravice do proste izbire pooblas¢enca. Gre zgolj za
neko omejitev izbire z namenom ohranjanja integ-
ritete senata in preprecevanja zlorab. Ce na zadevo
pogledamo z vidika izbire potencialnih arbitrov, lah-
ko vidimo, da je situacija, kadar dogodki potekajo po
drugem zaporedju, precej podobna. Strankam tudi ni
omogoceno imenovati arbitra, ki bi z Ze izbranim po-
oblas¢encem imel sporno razmerje. Nekako se pojavi

6 Hrvatska Elektroprivreda, d.d. (toznik) v. The Republic of Slovenia
(tozenec) — ICSID Case No. ARB/05/24, The Rompetrol Group N.V.
(toznik) v. Romania (tozenec) — ICSID Case No. ARB/06/3.

7 International Centre for Settlement of Investment Disputes (ICSID).

Waincymer, J.: Reconciling Conflicting Rights in International Arbi-
tration: The Right to Coice of Counsel and the Right to an Independ-
ent and Impartial Tribunal, Arbitration International, 2010, Vol. 26,
str. 608-612.



ideja, da gre za princip “last in, first out” za namene
prepre¢evanja dodatnih procesnih zapletov ter zasle-
dovanja ekonomi¢nosti, u¢inkovitosti in pravi¢nosti,
Ceprav je zadeva veliko bolj kompleksna.

V obeh primerih iz prakse, Rompetrol v. Romania in
Hyvatska Elrektroprivreda v. Slovenija, se senata opre-
delita za pristojna za odstranitev pooblas¢enca na
podlagi t. i. inherentnih pooblastil senata (angl. izbe-
rent powers), kljub neobstoju eksplicitnih norm v zvezi
z odstranitvijo poobla$¢enca. Brown’ v svoji $tudiji be-
lezi, da veliko razli¢nih senatov izvaja t. i. inherentna
pooblastila, redko pa predstavijo jasno avtoriteto, ki
jim daje tak$no pristojnost. Arbitri najveckrat zago-
varjajo, da ¢rpajo pristojnost iz principa “competence
competence”. Pogosta je tudi argumentacija, da gre za
naravni proces razsojanja, ki spada k vlogi razsodnika.
Nekateri se celo sklicujejo na temeljne principe prava.
Mozno je torej na inherentna pooblastila gledati kot
na implicirano pristojnost.’ Waincymer vidi kot lo-
gi¢ni pristop, da se tudi za odstranitev pooblas¢enca
uporabi enak pristop, kot ga predvidevajo dogovorjena
arbitrazna pravila v zvezi z izlo¢itvijo arbitra."! Tako
bi odgovor na vprasanje, kdo naj odlo¢a o odstranitvi
pooblaséenca, ¢rpali iz sklopa pravil o izlo¢itvi arbitra,
ki se uporabljajo v danem postopku. Potrebno je razu-
meti, da se pri odstranitvi pooblas¢enca ne ocenjuje
njegova nepristranskost in neodvisnost, temve¢ kako
njegova prisotnost vpliva na integriteto senata.

Potrebo po resevanju teh vprasanj in $irSo potrebo
podati okvir sprejemljivega ravnanja pooblas¢en-
cev strank v mednarodni arbitraZi so zaznali tudi v
Mednarodni odvetniski zbornici'* in tako 25. maja
2013 sprejeli Smernice IBA o zastopanju strank v
mednarodni arbitrazi®® (v nadaljevanju: Smernice).
Smernice Zelijo nasloviti tezave, ki nastajajo zaradi dej-
stva, da so poobla$¢enci strank v mednarodni arbitrazi
velikokrat vodeni s strani razli¢nih predpisov oziroma
da pravila njihovega ravnanja dolocajo etiéne norme
razli¢nih pravnih redov.* Med drugim gre za poskus

9 Brown, C.: The Inherent powers of International Courts and Tribunals,
76 British Yearbook International Law 195, 2005, str. 195-244.

10 Waincymer, J., navedeno delo, str. 613-614.

11 Whaincymer, J., navedeno delo, str. 618.

12 International Bar Association (IBA).

13 IBA Guidelines on Party Representation in International Arbitration.

14 Bienvenu, P, Kotrly, M.: Examining IBA Guidelines in Party representa-
tion in International Arbitration, <http://www.nortonrosefulbright.
com/files/examining-iba-guidelines-on-party-representation-in-inter-

prepre¢evanja takti¢nega imenovanja pooblas¢encev,
ki povzrodijo navzkrizje interesov, v kasnejsih fazah
postopka, z namero zavla¢evati postopek, pridobiti na-
klonjenost arbitra ali morda celo naértovati izlo¢itev
arbitra iz postopka. Primarni cilj, ki ga Smernice za-
sledujejo, je razjasnitev vprasanja pristojnosti senata za
izvajanje nadzora nad poobla$¢enci strank, prav tako
pa ponuditi vodilo odvetnikom oziroma poobla$¢en-
cem, kako naj eti¢no ravnajo v postopkih mednarodne
arbitraze. Na tem mestu velja $e opozoriti, da Smernice
namenoma zavzamejo $irSo definicijo pooblas¢enca,
in sicer je to vsaka oseba, vklju¢no z zaposlenimi pri
stranki, ki v arbitrazi za ra¢un stranke vlaga zahtevke,
zagovarja in predstavlja stranko ter njene argumente,
ne glede na to ali je doti¢ni pooblas¢enec po lokalni za-
konodaji kvalificiran zastopati stranko pred nacional-
nimi sodi$¢i. Definicija ne zajema pri¢ in izvedencev.

Smernice predstavljajo pobudo pri usklajevanju raz-
licnih, morebiti celo nasprotujocih si, pravil glede
ravnanja poobla$¢encev strank po celem svetu, s ciljem
dosedi enoten standard, ki bi pomagal premostiti prav-
ne in kulturne razlike med udeleZenci v mednarodni
arbitrazj.'¢

Smernice v prvem ¢lenu dolocajo okvir svoje upora-
be: kadar obstaja dogovor med strankami o njihovi
uporabi ali kadar arbitrazni senat, po posvetovanju s
strankami, Zeli uporabiti smernice, seveda ¢e ima ozi-
roma opravi¢i pristojnost odlo¢ati o vprasanju poob-
las¢encev zaradi zagotavljanja po$tenosti in integritete

postopka.'”

V nadaljevanju sta kratko predstavljeni dolo¢ili 5. in
6. ¢lena Smernic, ki se navezujeta na zgoraj opisano
problematiko oziroma odrazata scenarije omenjenih
ICSID-ovih primerov.

S. “Once the Arbitral Tribunal has been constituted,
a person should not accept representation of a Party

national-arbitration-pdf-145kb-109028.pdf> (20. 4. 2016).

15 Definitions of IBA Guidelines on Party Representation in Internation-
al Arbitration.

16 Gl <http://www.wunscharb.com/news/new-soft-law-counsel-con-
duct-international-arbitration-practice-iba-guidelines-party-repre-
senta> (6. 4.2016).

17 “The Guidelines shall apply where and to the extent that the Parties have
so agreed, or the Arbitral Tribunal, after consultation with the Parties,
wishes to rely upon them after having determined that it has the authority
to rule on matters of Party representation to ensure the integrity and fair-
ness of the arbitral proceedings.”.
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Stranke se morajo
zavedati svojih omejitev
in ne smejo imenovati
pooblascencey, ki bi
povzrodili navzkrizje
interesov in s tem
ogrozili neodvisnost in
nepristranskost senata

Odlotitev senata glede
pravnega sredstva proti
kriitvam strank oziroma
njihovih pooblas¢encev
mora biti sorazmerna
glede na tezo krsitve,
potencialni vpliv na
pravice strank ter obstoj
dobre vere pooblaséencev,
Z namenom zagotovitve
pravicnega in
ucinkovitega poteka
arbitraznega postopka

in the arbitration when a relationship exists between
the person and an Arbitrator that would create a con-
[lict of interest, unless none of the Parties objects after
proper disclosure.”

Stranke se morajo zavedati svojih omejitev in ne smejo
imenovati poobla$¢encev, ki bi povzro¢ili navzkrizje
interesov in s tem ogrozili neodvisnost in nepristran-
skost senata. Sicer pa dolo¢ba predvsem apelira na
pooblaséence, da svojo vlogo izvajajo transparentno
ter vzamejo v obzir dolznost izogibanja navzkrizju
interesov preden sprejmejo funkcijo pooblas¢enca v

postopku.'®

V 6. ¢lenu Smernice izrecno govorijo 0 moznosti se-
nata, da izkljudi pooblas¢enca stranke, kadar je le-ta
sprejel sodelovanje v pozni fazi postopka in ustvarja
navzkrizje interesov."”

6. “The Arbitral Tribunal may, in case of breach of
Guideline S, take measures appropriate to safeguard
the integrity of the proceedings, including the exclu-
sion of the new Party Representative from participat-
ing in all or part of the arbitral proceedings.”

V komentarju citirane dolo¢be Smernice opozarjajo,
da naj bi senat, pred uporabo instituta odstranitve
pooblas¢enca, dal strankam moznost, da se izjasnijo o
obstoju navzkrizja interesov, glede pristojnosti senata
in posledicah, ki bi jih taka odlo¢itev senata prinesla.
Odlotitev senata glede pravnega sredstva proti krsit-
vam strank oziroma njihovih pooblas¢encev mora biti
sorazmerna glede na tezo krsitve, potencialni vpliv na
pravice strank ter obstoj dobre vere pooblas¢encev, z
namenom zagotovitve pravi¢nega in uéinkovitega po-
teka arbitraznega postopka.”

Po sprejetju so bile Smernice predmet $tevilnih razprav
in kritik. Svicarsko arbitrazno zdruzenje*' (v nadalje-
vanju: ASA) v svojih komentarjih?? na Smernice izpo-
stavlja predvsem pomisleke, da na arbitra ne bi smela
biti prelozena odgovornost, da skrbi za upostevanje
eti¢nih standardov in nacel profesionalnega ravnanja

18 Art. 5 IBA Guidelines on Party Representation.

19 Za ugotavljanje navzkriZja interesov se naj senat obrne na IBA Guide-
lines on Conflicts of Interest in International Arbitration 2014.

20 Articel 27 IBA Guidelines on Party Representation.
21 Association Suisse de Arbitrage.

22 Gl <http://www.arbitration-ch.org/pages/en/publications/confer-
ence-and-position-papers/index.html> (21. 3. 2016).

pooblas¢encev. Po mnenju ASA je taksna vloga funkci-
ji arbitra tuja in z njo neskladna. Nadalje Smernice po
mnenju ASA povecujejo tveganje za dodatne procesne
zahtevke, s ¢imer se povzroca zavlatevanje postopka
oziroma izguba ¢asa in denarja ter oddaljevanje od cil-
ja arbitraznega postopka, ki ga predstavlja ¢im hitrejsa
izdaja pravi¢ne meritorne odlo¢be.

Po mnenju Bensona* lahko kritike Smernic delimo v
tri skupine, in sicer tiste, ki zanikajo potrebo po po-
sebni ureditvi ravnanja pooblas¢encev v mednarodni
arbitrazi, tiste, ki verjamejo, da arbitraza ne bi smela
regulirati podro¢ja ravnanja poobla$¢encev in da bo
sistem postavljanja Stevilnih “pravil” uni¢il prednosti,
ki jih ima arbitraza pred drzavnimi sodi$¢i ter zadn-
jo skupino, ki jo predstavljajo skeptiki. Slednji se za-
vedajo obstoja problematike zaradi odsotnosti pravil
o eti¢tnem ravnanju poobla$¢encev strank, vendar so
skepti¢ni glede same izvedbe. V svojem ¢lanku Benson,
ki je zagovornik sprejetja Smernic, zakljudi, da je gle-
de na porast pomembnih in kompleksnih zadev, ki so
zaupane v razsojanje arbitraznim senatom, Se kako po-
membno, da se pravila eti¢nega ravnanja pooblas¢en-
cev strank uredi ter da se Smernice vzamejo v obzir kot
poskus harmonizacije ter primer najboljse prakse.

Velja ponovno poudariti, da so Smernice zgolj vodilo.
Odlotitev, ali se bo priporo¢ilom sledilo in kako se
le-ta inkorporirajo v arbitrazno prakso je na senatih,
strankah in pooblas¢encih.

Oktobra 2014 je, kljub delno skepti¢nim odzivom na
Smernice, Londonsko mednarodno arbitrazno sodis¢e
(LCIA), objavilo nova arbitrazna pravila, ki vklju¢uje-
jo zavezujole splo$ne smernice za pooblas¢ence strank,
in sicer v 18. ¢lenu?* doloéajo obvezo strank obvestiti
arbitrazni senat in ostale stranke o nameri spremeniti
ali dodati poobla$¢enca. Stranka, ki ima Zeljo spreme-
niti ali dodati pooblas¢enca, mora predhodno prido-
biti dovoljenje arbitraznega senata, sicer taka spre-
memba ni dovoljena.

Problematika je $e¢ vedno predmet mnogo razprav.
V marcu 2016 je v organizaciji Instituta za medna-
rodno arbitrazo (ITA) in Ameriskega zdruzenja za

23 The IBA Guidelines on Party Representation: An Important Step in
Overcoming the Taboo of Ethics in International Arbitration, <http://
www.gibsondunn.com/publications/Documents/IBAGuidelinesPar-

tyRep.pdf> (21.3.2016).
24 Article 18.3 LCIA Arbitration Rules (2014).



mednarodno pravo (ASIL) potekala konferenca,” kjer
so strokovnjaki preucevali obveznosti eti¢nega ravnan-
ja poobla$¢encev v mednarodni arbitraZi ter potencial-
no reguliranje tega podroéja v prihodnosti. Po poro-
¢anju Kluwer Arbitration bloga,? vodilnega spletnega
vira o aktualnem dogajanju v mednarodni arbitrazi, se
je ve¢ina panelistov strinjala, da je potrebno ravnanje
pooblas¢encev v mednarodni arbitrazi urediti s pravili,
vendar niso dosegli soglasja o tem, kdo bi naj eti¢na
pravila v mednarodni arbitraZi sprejel.

Menim, da pri predstavljeni problematiki ni mo¢ po-
dati enozna¢nega zakljucka. V obzir je potrebno vzeti
argumente obeh strani. V sled navedenemu lahko torej
pri¢akujemo $e dodatne razprave in usklajevanja v zve-
zi z ureditvijo ravnanja pooblas¢encev v mednarodni
arbitrazi.

Povsem razumljivo je dolo¢ba o moznosti odstranitve
pooblaséenca iz 6. ¢lena Smernic sprozila plaz razli¢-
nih, tudi negativnih komentarjev. Razumem dvom
o smotrnosti dodeljevanja pravice arbitrom izvajati
nadzor nad ravnanjem pooblas¢encev. Arbitri naj na-
¢eloma ne bi posegali v razmerja med pooblas¢enci in
strankami, katerim je v interesu predstaviti svoj primer
v najboljsi mozni ludi. Nacelo audiatur et altera pars v
najsirSem smislu vklju¢uje pravico do proste izbire po-
oblas¢enca, za katerega stranke menijo, da bo njihov
primer najbolje zagovarjal. Sama moznost izkljucitve
pooblas¢enca, predstavljena v 6. ¢lenu Smernic, sicer
po mojem mnenju ni zastavljena nerazumno $iroko, s3j
je omejena na primere, pri katerih bi dejansko lahko
prislo do potencialne zlorabe instituta izlo¢itve arbitra
oziroma nepostenega vplivanja na postopek. V tej luci
se dolo¢ba ne zdi sporna.

Soclasno se strinjam z navedbami Bensona oziroma
z vprasanjem, ki ga izpostavi v svojih razmisljanjih o
Smernicah, da v kolikor se zadeve ne uredijo, kdo bo
odlocal o pravilih eti¢nega ravnanja v mednarodni
arbitrazi, ¢e ne arbitrazna skupnost sama? Prepustiti
razsojanje o ravnanju pooblas¢encev v mednarodni
arbitrazi drzavnim sodi$¢em po lokalnem pravu, iz
katerega pooblas¢enci izhajajo, je nesmiselno in pred-
stavlja $e toliko vedje tveganje, da bi arbitraza izgubila

25 Gl. <https://www.asil.org/event/ita-asil-conference-spotlight-ethics-
international-arbitration-advocates-arbitrators-and> (15. 5. 2016).

26 Gl. <http://kluwerarbitrationblog.com/2016/04/18/who-should-

regulate-counsel-conduct-in-international-arbitration/>(15.5. 2016).

prednosti, ki jih uporabnikom nudi. V tem pogledu
je po mojem mnenju predvsem ogrozena hitrost,
ekonomic¢nost in u¢inkovitost postopka. Dodatno se
je potrebno zavedati, da lahko pooblas¢ence strank v
mednarodni arbitrazi predstavljajo gospodarstveniki
in tudi strokovnjaki iz drugih podrodij, ki niso vezani
na upostevanje eti¢nih pravil posameznih lokalnih od-
vetni$kih zbornic. Smernice smiselno resujejo proble-
matiko s $iroko definicijo pooblas¢enca, ki zajema tudi
interne pravne zastopnike ter druge.

Sploéno prepricanje, in tudi prepricanje avtorice, je,
da mora senat, tudi v primeru odsotnosti pravil, bdeti
nad postopkom in ga voditi po nacelih pravi¢nosti in
udinkovitosti. Smislu arbitraznega postopka sicer ne bi
bilo zados¢eno. V primerih iz prakse, ki obravnavajo
predmetno problematiko, je nesporno stali$¢e senatov,
da imajo, sicer v omejenem obsegu, pristojnost nadzo-
ra nad ravnanjem poobla$¢encev strank. Senat je pri-
stojen odlocati o odstranitvi pooblas¢enca, kadar je to
potrebno zaradi zaupanja javnosti v postopek, zaradi
varovanja integritete samega postopka in zato, da se
strankam prepredi nedovoljeno taktiziranje v zvezi z
izlo¢itvijo arbitra. Senatom je treba dopustiti pristoj-
nost odlocanja o odstranitvi pooblas¢enca, kadar je to
potrebno zaradi prepre¢evanja hujsih zlorab.

Obravnavana ¢lena Smernic predstavljata dober po-
skus harmonizacije dopustnega ravnanja strank in
njihovih pooblas¢encev. Dejstvo je, da je arbitraza
Ziva, se razvija ter postaja vedno bolj kompleksa. Na
njen razvoj imajo najvedji vpliv udelezenci arbitraze.
Arbitrom, pooblas¢encem in predvsem strankam bi
moralo biti v interesu ohraniti integriteto postopka,
katerega cilj predstavlja izdaja pravi¢ne in posledi¢no
izvrsljive arbitrazne odlo¢be.
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Upnik, ki ima arbitrazno
odlo¢bo domace
arbitraze, a sodis¢e $e ni
izdalo sklepa o razglasitvi
izvrsljivosti oziroma
sklep $e ni pravnomocen,
lahko zavaruje bodoco
izvr$bo z institutom
predhodne odredbe v
skladu s pravili ZIZ

Neli Okreti¢

Primer, s katerim se je ukvarjalo Vrhovno sodis¢e
RS,! osvetljuje in povzema razliko med postopkom
eksekvature in same izvr$be ter pojasnjuje dopustnost
ugovorov glede na razli¢en namen, ki ga postopka za-
sledujeta. Postopek razglasitve izvrsljivosti arbitraznih
odlo¢b oziroma postopek eksekvature je namenjen
temu, da arbitrazna odlo¢ba, ki jo je izdala domaca ar-
bitraza, postane tudi izvrsljiva in s tem izvrsilni naslov,
na podlagi katerega se lahko vodi izvriba.

Z Zakonom o arbitrazi® je bil uveden obvezen posto-
pek razglasitve izvrsljivosti, v katerem Okrozno sodis-
¢e v Ljubljani po uradni dolznosti presoja domaco
arbitrazno odlo¢bo z vidika arbitrabilnosti in javnega
reda Republike Slovenije.” Sodis¢e odlo¢a po pravilih
nepravdnega postopka in, v kolikor je domaca arbit-
razna odloc¢ba znotraj meja arbitrabilnosti in ne krsi
javnega reda, izda sklep, s katerim razglasi arbitrazno
odlo¢bo za izvriljivo. Pravnomoden sklep o razglasitvi
izvrsljivosti skupaj z arbitrazno odlo¢bo tvori izvrsilni
naslov, na podlagi katerega se lahko za¢ne izvrsilni pos-
topek. Ker je postopek razglasitve izvrsljivosti namen-
jen temu, da domaca arbitrazna odlo¢ba postane izvr-
$ljiva, so temu ustrezno omejeni tudi ugovori strank.
V postopku eksekvature se namre¢ ni mogoce in tudi
ni smiselno sklicevati na opozicijske in impugnacijske
ugovore; na tak$ne ugovore se lahko sklicuje v more-
bitnem kasnej$em izvrsilnem postopku.*

Zoper sklep sodis¢a je dopustna pritozba na Vrhovno
sodis¢e RS, kot edino instanco. Ker gre za suspenzivno

1 VSRS sklep Cpg 5/2014 2 dne 23.9. 2014,
2 Zakon o arbitrazi (ZArbit), Ur. L. RS, $t. 45/08.

Glej 41. &len ZArbit v povezavi s 7. totko prvega odstavka 9. ¢lena
Z Arbit.

4 Glej55. &len Zakona o izvr3bi in zavarovanju (ZIZ), Ur. 1. RS, 3t. 3/07
— uradno prediséeno besedilo, 93/07,37/08 — ZST-1,45/08 — ZArbit,
28/09,51/10,26/11,17/13 — odl. US, 45/14 - odl. US, 53/14, 58/14
- odl. US, 54/15in76/15 - odl. US.

pravno sredstvo, je za upnika klju¢no vprasanje, kako
se lahko zavaruje.’ Na podlagi ZArbit ima arbitrazna
odlo¢ba med strankami u¢inek pravnomo¢ne sodbe,*
zato lahko potegnemo vzporednice s pravnomoc¢no, a
$e ne izvrsljivo sodbo. Upnik, ki ima arbitrazno odlo¢-
bo domace arbitraze, a sodis¢e Se ni izdalo sklepa o raz-
glasitvi izvrsljivosti oziroma sklep $e ni pravnomoden,
lahko zavaruje bodo¢o izvr$bo z institutom predhodne
odredbe v skladu s pravili ZIZ. Za zavarovanje denar-
ne terjatve, lahko upnik predlaga sodis¢u izdajo pred-
hodne odredbe na podlagi odlo¢be domacega sodis¢a
ali drugega organa, ki se ni izvrsljiva, ¢e izkaze pogoj
objektivne nevarnosti.” Velika prednost zavarovanja s
predhodno odredbo je, da ima stvarnopravne udinke,
saj upniku (praviloma) prinasa zastavno pravico na
predmetu zavarovanja.®

5 Glej Gali¢, A., Procesnopravni vidiki potrditve izvr§ljivosti domacih
arbitraznih odlo¢b v Sloveniji, v: Slovenska arbitrazna praksa, letnik II,
$t. 3/2013, str. 4-10.

38. ¢len ZArbit.
Glej 257. Elen ZIZ.
Glej 260. ¢len ZIZ.



SODSTVO

REPUBLIKE SLOVENIJE

VS4002613

Odlocba: VSRS sklep Cpg 5/2014

= ECLI:

Oddelek: Gospodarski oddelek
Datum

seje 23.09.2014

senata:

Vladimir BalaZic (preds.), dr. Miodrag Pordevi¢ (poroc.), dr. Mile
Dolenc

Podroé&je: ARBITRAZNO PRAVO

Senat:

domaca arbitraZna odlocba - priznanje izvrsljivosti arbitrazne odlocbe -
opozicijski ugovor - impugnacijski ugovor

ZArbit ¢len 40, 40/2-2, 41, 41/2. ZIZ ¢len 55. ZPP ¢len 365. ZNP ¢len
37.

Institut:

Zveza:

JEDRO:

Postopek eksekvature je namre¢ treba jasno lociti od postopka izvrSbe, saj ta vodi do nastanka (popolnega)
izvrSilnega naslova, ne pa do same izvrSbe. Sodisce v skladu z drugim odstavkom 41. ¢lena ZArbit dopusca
zavrnitev priznanja izvr§ljivosti arbitrazne odlocbe le v primeru ne-arbitrabilnosti spora in nasprotovanja
arbitrazne odlocbe javnemu redu. Opozicijski in impugnacijski ugovori dolznika (na primer, da je dolznik v
vmesnem Casu obveznost Ze izpolnil) zato v postopek eksekvature ne sodijo. Enako velja za ugovor, da $e ni
potekel paricijski rok.

IZREK:
PritoZba se zavrne in se sklep sodiS¢a prve stopnje potrdi.

OBRAZLOZITEV:

1. Stalna arbitraZa pri Gospodarski zbornici Slovenije v Ljubljani je 1. julija 2013 izdala arbitrazno odlocbo v
zadevi SA 5.6-5/2012, s katero je odlocila o zahtevkih predlagateljice zoper nasprotno udeleZenko, tako da je
nasprotni udeleZenki naloZila placilo 697.926,51 EUR glavnice z zamudnimi obrestmi (1. in 3. to¢ka izreka
odlocbe) ter 3.626,93 EUR kapitaliziranih zamudnih obresti (2. toc¢ka izreka odlocbe); posledi¢no ji je naloZilo

tudi placilo stroSkov arbitraznega postopka in odvetniskih stroskov (4. in 5. tocka izreka odlocbe). V preostalem

delu pa je zahtevek predlagateljice zavrnila (6. tocka izreka odlocbe).

2. Okrozno sodisce v Ljubljani (v nadaljevanju sodis¢e prve stopnje) je s sklepom I R 737/2013 z dne 5. 3. 2014

razglasilo izvr$ljivost arbitrazne odloc¢be Stalne arbitraze pri Gospodarski zbornici Slovenije SA 5.6.-5/2012 z
dne 1. 7. 2013 (1. tocka izreka sklepa). Sklenilo je, da predlagateljica sama nosi stroske postopka razglasitve
izvrsljivosti domace arbitrazne odlocbe (II. tocka izreka sklepa).

3. Zoper sklep sodisca prve stopnje je nasprotna udelezenka vlozila pritozbo zaradi bistvene krSitve dolo¢b
nepravdnega postopka, zmotne uporabe materialnega prava ter zmotne in nepopolne ugotovitve dejanskega

stanja.

4. Predlagateljica je na pritozbo odgovorila in predlagala njeno zavrnitev.

5. S sklepom OkroZnega sodiS¢a v Murski Soboti St 4105/2014-2 z dne 9. 9. 2014 se je nad toZeno stranko zacel

Vir: www.sodisce.si



steCajni postopek. S tem je po zakonu samem prislo do prekinitve postopka (4. tocka prvega odstavka 205. ¢lena
Zakona o pravdnem postopku, v nadaljevanju ZPP). Ker pa je pri§lo do prekinitve postopka potem, ko so bila v
pritoZzbenem postopku opravljena vsa procesna dejanja oziroma so potekli roki zanje, prekinitev postopka na
izdajo odlo¢be Vrhovnega sodiS¢a ne vpliva.(1)

6. Sodisce predlog za razglasitev izvrsljivosti domace arbitrazne odlocbe zavrne, Ce je podan kateri od razlogov
za razveljavitev iz 2. tocke drugega odstavka 40. ¢lena Zakona o arbitrazi (v nadaljevanju ZArbit, drugi odstavek
41. ¢lena ZArbit). V skladu s to dolocbo sodisce razveljavi domaco arbitrazno odlocbo, ¢e po uradni dolZnosti
ugotovi, da predmet spora ne more biti predmet arbitraZnega sporazuma ali da je arbitraZna odlocba v nasprotju z
javnim redom Republike Slovenije.

7. V postopku razglasitve izvrsljivosti domace arbitrazne odlocbe sodisc¢e odloca po pravilih nepravdnega
postopka, v katerem se smiselno uporabljajo doloc¢be ZPP, ¢e ni z ZArbit ali Zakonom o nepravdnem postopku (v
nadaljevanju ZNP) doloceno drugace (drugi odstavek 9. Clena ZArbit, 37. ¢len ZNP).

8. PritoZba ni utemeljena.

9. Sodisce prve stopnje je pravilno obrazlozilo, da sodi$¢e po drugem odstavku 41. ¢lena ZArbit lahko zavrne
predlog za razglasitev izvrSljivosti domace arbitrazne odlocbe le, ¢e je podan kateri od razlogov za razveljavitev
iz 2. tocke drugega odstavka 40. ¢lena tega zakona. Nasprotna udelezenka obstoja takSnih razlogov ni izkazala,
pac pa je v postopku pred sodiS¢em prve stopnje kot tudi v pritozbi ugovarjala le, da sta se s predlagateljico v
mesecu januarju 2014 (po pravnomoc¢nosti arbitrazne odlocbe in po poteku paricijskega roka) dogovarjali, da bo
nasprotna udeleZenka terjatev predlagateljice poravnala delno s proti-dobavami (v vrednosti 8.000,00 EUR
mesecno), delno pa z nakazili na njen transakcijski raun (v visini 15.000,00 EUR mesecno).

10. Vendar pa s takSnimi ugovori nasprotna udeleZenka v postopku priznanja izvr§ljivosti domace arbitraze
odlocbe ne more uspeti. Postopek eksekvature je namre¢ treba jasno lociti od postopka izvrSbe, saj ta vodi do
nastanka (popolnega) izvrSilnega naslova, ne pa do same izvr$be. Sodisce v skladu z drugim odstavkom 41. ¢lena
ZArbit dopusca zavrnitev priznanja izvrsljivosti arbitrazne odlo¢be le v primeru ne-arbitrabilnosti spora in
nasprotovanja arbitraZne odloc¢be javnemu redu. Opozicijski in impugnacijski ugovori dolZnika (na primer, da je
dolZnik v vmesnem ¢asu obveznost Ze izpolnil) zato v postopek eksekvature ne sodijo. Enako velja za ugovor, da
Se ni potekel paricijski rok.(2) Dolznik bo namre¢ tak$ne ugovore lahko uveljavljal v kasnejSem izvrSilnem
postopku (8. in 9. tocka prvega odstavka 55. ¢lena Zakona o izvr$bi in zavarovanju).

11. Vrhovno sodisce je tako ugotovilo, da pritoZba nasprotne udelezenke ni utemeljena, zaradi ¢esar jo je zavrnilo
na podlagi tretjega odstavka 9. ¢lena ZArbit v povezavi z 37. ¢lenom ZNP in 365. ¢lenom ZPP.

Op. st. (1):
Opisano stalisce je izpeljano iz drugega odstavka 207. ¢lena ZPP;

opira pa se na argument, da procesna upravic¢enja strank z izdajo odlocbe v €asu po prekinitvi postopka, ki
nastopi po opravi vseh procesnih dejanj oziroma poteku roka zanje niso v nicemer ogroZena. Glej sklep VS RS III
Ips 41/97 z dne 4. 12. 1998.

Op. st. (2):

Galic, dr. Ales; Procesnopravni vidiki potrditve izvr$ljivosti domacih arbitraznih odlo¢b v Sloveniji; v: Slovenska
arbitrazna praksa, november 2013, str. 8.



Neli Okretic¢

Nemsko Zvezno vrhovno sodis¢e (Bundesgerichtshof,
BGH) je v maju 2016 postavilo predhodno vprasanje
Sodis¢u EU glede zdruzljivosti “investor-state” arbi-
trazne klavzule, vsebovane v dvostranskem sporazumu
o za¢iti nalozb, sklenjenim med drzavama ¢lanicama
Evropske unije (intra-EU BIT), z zakonodajo EU!
Vprasanja, povezana z veljavnostjo intra-EU BITs in
arbitraznih klavzul, so Ze nekaj ¢asa sporna, predvsem
zaradi stali§¢a Evropske komisije o njihovi nezdruzlji-
vosti z zakonodajo EU in poziva Evropske komisije dr-
zavam ¢lanicam, naj intra-EU bilateralne investicijske
sporazume odpovedo.”

Spor izvira iz investicijske arbitraze med nizozemsko
zavarovalnico Achmea B.V. (pred tem Eurcko B.V.) in
Slovasko republiko, ki se je v letu 2008 zacel na podla-
gi bilateralnega investicijskega sporazuma,® zaradi do-
lo¢enih ukrepov, ki jih je Slovaska sprejela v sektorju
zdravstvenega zavarovanja. Arbitrazni senat s sedezem
v Frankfurtu na Majni je odlo¢al na podlagi pravil
UNCITRAL in leta 2012% izdal arbitrazno odlo¢bo,’
zoper katero je Slovaska vlozila zahtevo za njeno razve-
ljavitev. V zahtevi je Slovaska navajala vrsto razlogov,
zaradi katerih meni, da je arbitrazna klavzula, vsebova-
na v intra-EU bilateralnem investicijskem sporazumu,
nezdruzljiva z zakonodajo EU, predvsem s 344., 267.
in 18. ¢lenom Pogodbe o delovanju Evropske unije

1 Zadeva C-284/16.

2 Zaved o tem, glej http://europa.cu/rapid/press-release_IP-15-5198_
en.htm (14. 8.2016).

3 Bilateralni investicijski sporazum je bil leta 1991 sklenjen med Cesko-
slovasko in Nizozemsko. Slovaska je pravna naslednica Ceskoslovatke
in z njenim vstopom v EU leta 2004 je ta sporazum postal inzra-EU

BIT.

4 Leta 2010 je arbitrazni senat izdal “Award on jurisdiction, arbitrabili-
ty and suspension”, katero je Slovaska prav tako izpodbijala. Dostopna
je na povezavi http://www.italaw.com/sites/default/files/case-do-
cuments/ita0309.pdf (14. 8.2016).

5 Arbitrazna odlo¢ba je dostopna na http://www.italaw.com/sites/de-

fault/files/case-documents/italaw3206.pdf (14. 8. 2016).

(PDEU). Vi§je dezelno sodis¢e (Oberlandesgericht
oz. OLG) v Frankfurtu na Majni, ki je o tem odlo¢alo
na prvi stopnji, je zahtevo Slovaske zavrnilo;® posto-
pek se je nadaljeval pred Zveznim vrhovnim sodis¢em
(BGH), ki je predhodno vprasanje Sodis¢u EU tudi
postavilo.” Ker ima glavno pristojnost za razlago do-
lo¢b PDEU Sodis¢e EU, BGH Sodis¢e EU sprasuje,
ali so ¢leni 344, 267 in 18 PDEU v koliziji z moznostjo
arbitraznega reSevanja sporov, vsebovani v 8(2) ¢lenu
intra-EU BIT in ¢e so, kakSen je primeren nadin za
resitev te kolizije, ob upostevanju, da je bil bilateralni
investicijski sporazum sklenjen pred pristopom ene od
drzav pogodbenic k EU, arbitrazni postopek pa se je
zalel po tem.® BGH dodaja, da v kolikor je arbitrazna
klavzula nezdruZljiva z zakonodajo EU, stranki nis-
ta sklenili veljavnega arbitraznega sporazuma, kar je
razlog za razveljavitev arbitrazne odlo¢be na podlagi
§ 1059 (2)(1a) nemskega zakona o civilnem procesu
(Zivilprozessordnung).

Pogled BGH na navedbe Slovaske glede kolizije med
zakonodajo EU in arbitraznimi klavzulami, vsebo-
vanimi v intra-EU BIT, je izredno zanimiv in vseka-
kor ponuja nekaj zanimivih izto¢nic. Z vidika BGH,
¢leni 344., 267. in 18. PDEU moznosti arbitraznega
re$evanja sporov, ki je predvidena v intra-EU BIT med
Slovasko in Nizozemsko, ne onemogocajo:

6 Odlotba OLG je dostopna na povezavi: http://www.italaw.com/sites/
default/files/case-documents/italaw7079.pdf (14. 8. 2016).

7 Odlo¢baBGH je dostopna na povezavi: http://juris.bundesgerichtshof.
de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=pmé&-
Datum=2016&Sort=3&nr=74612&linked=bes&Blank=1&file=do-
kument.pdff (14. 8.2016).

8 Vprasanja za predhodno odlo¢anje so dostopna na: http://curia.
europa.eu/juris/document/document.jsf 2text=8docid=182687&-
pagelndex=0&doclang=SL&mode=Ist&dir=&occ=first&-
part=1&cid=404365 (16. 8.2016).
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B.V. (pred tem Eureko
B.V.) in Slovasko
republiko, ki se je v

letu 2008 zacel na

podlagi bilateralnega
investicijskega sporazuma,
zaradi dolo¢enih ukrepov,
ki jih je Slovaska sprejela
v sektorju zdravstvenega
zavarovanja



Odlo¢itev SEU

je vsekakor tezko
pricakovana, saj gre za
vprasanje, katerega vpliv
se bo zrcalil tudi na vse
ostale arbitrazne
klavzule, vsebovane v
bilateralnih investicijskih
sporazumih med
drzavami ¢lanicami EU

344. élen PDEU:

“Drzave (lanice se obvezujejo, da bodo spore glede
razlage ali uporabe Pogodb resevale le na nacine, do-

locene v Pogodbah.”

Moznost arbitraznega re$evanja sporov, ki je vsebovana
v ¢lenu 8(2) BIT, po mnenju BGH ne krsi 344. ¢lena
PDEU, ker se ta ¢len nanasa le na spore med drzavami
¢lanicami EU, poleg tega pa je njegova uporaba ome-
jena le na interpretacijo in uporabo dolo¢il Pogodbe
o Evropski uniji in Pogodbe o delovanju Evropske
unije (v nadaljevanju: Pogodb) - torej ne bilateralnih
investicijskih sporazumov. Za spore, ki nastanejo na
podlagi BIT5, zakonodaja EU ne predvideva nobenega
posebnega mehanizma za njihovo re$evanje. Zato je
BGH zakljutilo, da ¢len 344 PDEU ne prepoveduje
drzavi ¢lanici, da predlozi spor med njo in investitor-
jem v reSevanje arbitrazi.

267. ¢len PDEU:

“Sodisce Evropske unije je pristojno za predhodno od-
locangje o vprasanjib glede:

(a) razlage Pogodb;

(b) veljavnosti in razlage aktov institucij, organov,
uradov ali agencij Unije.

Kadar se taksno vprasanje postavi kateremu koli so-
distu drZave danice in le to sodisce meni, da je treba
dlede vprasanja sprejeti odlocitev, ki mu bo omogocila
izreci sodbo, labko to vprasanje predlozi v odlocanje
Sodistu.

Kadar je taksno vprasanje postavljeno v postopku, ki
tete pred sodiscem drzave clanice, zoper odlocitev ka-
terega po nacionalnem pravu ni pravnega sredstva, Jje
to sodiste dolgno predloziti zadevo Sodistu.

Kadar je taksno vprasanje postavljeno v postopku, ki
tete pred sodiscem drZave clanice glede osebe, ki ji je
odvzeta prostost, Sodiste odloca v najkrajsem moz-
nem roku.”

Z vidika BGH, 8(2) ¢len BIT ne krii niti 267. ¢lena
PDEU. Ceprav arbitrazni senat nima pristojnosti za
predlozitev predhodnega vprasanja Sodis¢u, to po
stali$¢u BGH ne ogroza skladne razlage Pogodb, kar

je glavni namen 267. ¢lena PDEU. Ko bo nacionalno
sodis¢e odlocalo o razveljavitvi ali priznanju ter izvr-
$itvi arbitrazne odlo¢be, bo lahko preverilo skladnost
z zakonodajo EU in, v kolikor bo to potrebno, podalo
zahtevo za predhodno vprasanje na podlagi navedene-
ga ¢lena PDEU?

18. ¢len PDEU:

“Kjer se uporabljata Pogodbi in brez poseganja v nju-
ne posebne dolocbe, je prepovedana vsakrsna diskri-
minacija glede na drzavljanstvo.”

Potencialno krsitev dolo¢b PDEU je BGH naslo v do-
lo¢bi 18. ¢lena PDEU, ki govori o nediskriminaciji na
podlagi drzavljanstva. Glede na to, da imajo na podlagi
spornega intra-EU BIT le slovaski oziroma nizozemski
drzavljaniali entitete na voljo arbitrazno re$evanje spo-
rov, tega privilegija ostali drzavljani in entitete Unije
ne uzivajo. Ne glede na to, ali gre v primeru ¢lena 8(2)
BIT za diskriminacijo ali ne, BGH ni zaklju¢ilo, da je
¢len o moznosti arbitraincga re$evanja sporov neupo-
raben. Diskriminacija na podlagi 18. ¢lena PDEU je
odpravljena s tem, da so diskriminiranim drzavljanom
Unije zagotovljene enake ugodnosti, zato naj se, po
mnenju BGH, arbitrazna klavzula iz BIT razsiri tudi
na investitorje iz ostalih drzav ¢lanic.

Odlotitev SEU je vsekakor tezko pricakovana, saj gre
za vprasanje, katerega vpliv se bo zrcalil tudi na vse
ostale arbitrazne klavzule, vsebovane v bilateralnih
investicijskih sporazumih med drZavami ¢lanicami
EU. Kateremu stali$¢u — Slovaske in Evropske komi-
sije ali BGH - bo SEU sledilo, je tezko predvideti. V
lu¢i razli¢nih stalis¢ o vprasanju skladnosti intra-EU
BIT; z zakonodajo EU ne gre spregledati delovnega
dokumenta Odbora za trgovinsko politiko (storitve in
nalozbe) Sveta EU, v katerem predlog delegacije petih
drzav ¢lanic kaze na zeljo po pripravi multilateralnega
investicijskega sporazuma, ki bi nemudoma nadome-
stil vse obstojece intra-EU BIT5."°

Zadevo bomo na Slovenski arbitrazni praksi tudi v pri-

hodnje spremljali.

9 Tako tudi SEU v zadevi Eco Swiss (C-126/97), odst. 34 in 37.

10 Dokument je dostopen na povezavi: http://www.s2bnetwork.org/wp-
-content/uploads/2016/05/Intra-EU-Bits2-18-05.pdf (14. 8. 2016).



Neli Okreti¢

Evropsko sodis¢e za ¢lovekove pravice je prvega marca
2016 odlo¢ilo v zadevi Tabbane proti Svici,! v kateri
se je prvi¢ do sedaj ukvarjalo z vprasanjem zdruzlji-
vosti odpovedi sodnemu nadzoru arbitrazne odlo¢be
s prvim odstavkom 6. ¢lena Evropske konvencije o ¢lo-
vekovih pravicah, ki zagotavlja vsaki osebi pravico do
sodnega varstva.

Francosko podjetje Colgate-Palmolive Service SA (v
nadaljevanju Colgate) je z namenom lokalnega izdelo-
vanja njihovih produktov sklenilo poslovno sodelovati
s tunizijskim poslovnezem Tabbanom in njegovimi
tremi sinovi (v nadaljevanju: pritozniki). Stranki sta
sklenili ve¢ pogodb, ki so dolo¢ale finan¢ne in prav-
ne obveznosti, med katerimi je bil tudi dogovor, ki je
podjetju Colgate ponujal opcijo za pridobitev delnic
pritoznikov v holdingu Hysys (v nadaljevanju opcijska
pogodba). Do spora je prislo, ko je podjetje Colgate
zelelo opcijo izkoristiti, pritozniki pa so zahtevo za
prenos delnic zavrnili. Opcijska pogodba je vsebova-
la arbitrazno klavzulo, v skladu s katero se vsi spori
predlozijo v re$evanje arbitraznemu senatu, sestavlje-
nemu iz treh arbitrov, v skladu s pravili Mednarodne
trgovinske zbornice (ICC). Dolo¢itev sedeza arbitraze
je bila prepus¢ena odlotitvi arbitrov. Arbitrazna kla-
vzula je vsebovala tudi dolo¢bo, da je odlo¢ba arbitraz-
nega senata (do)konéna in zavezujoca ter da nobena
izmed strank nima pravice do pritozbe zoper arbitra-
zno odlo¢bo pred katerim koli sodi$¢em.’ Arbitrazni

1 Odlotitev ESCP je dostopna na povezavi http://hudoc.echr.coe.
int/eng?i:OOl-161870#{%22itemid%22:[%22001—161870%22]}
(1.8.2016).

2 Za ve¢ o sami zadevi glej http://www.humanrights.ch/upload/
pdf/160324_Entscheid_Tabbane_v._Switzerland_-_challenge_to_
the_resolution_of_a_dispute_by_the_International_Court_of_Arbi-
tration.pdf (1.8.2016).

3 “The decision of the arbitration shall be final and binding and neither
party shall have any right to appeal such decision to any court of law.”

postopek se je zacel v letu 2008, arbitrazni senat s sede-
7em v Zenevi pajeleta 2011 izdal arbitrazno odlo¢bo,
s katero je odlo¢il v korist podjetja Colgate. Pritozniki
so se, v zelji po razveljavitvi arbitrazne odlo¢be, obrnili
na $vicarsko Zvezno sodi$e. Svicarski zakon o med-
narodnem zasebnem pravu dopus¢a, da se stranke, v
kolikor nobena izmed njih nima domicila, obi¢ajnega
prebivalis¢a ali poslovnega podjema v Svici, z izrec-
no dolo¢bo v arbitraznem sporazumu ali s kasnejsim
pisnim dogovorom odpovejo tozbi za razveljavitev
arbitrazne odlocbe, ki je izdana v Svici oziroma sod-
ni preizkus omejijo.* Po preuditvi arbitrazne klavzule,
vsebovane v opcijski pogodbi, je $vicarsko Zvezno so-
diS¢e zahtevo pritoznikov $telo kot nedopustno, ker
sta se stranki veljavno odpovedali pravici do izpodbija-
nja arbitrazne odlo¢be. Pritozniki’ so vlozil zahtevo na
Evropsko sodi$¢e za ¢lovekove pravice (v nadaljevanju
ESCP) v juliju 2012 in, med drugim, zatrjevali krsitev
pravice do dostopa do sodis¢a v Svici, ki bi obravnava-
lo njihov zahtevek za izpodbijanje arbitrazne odloc¢be.
Prav tako so zatrjevali, da je 192. ¢len $vicarskega zako-
na o mednarodnem zasebnem pravu, ki omogoca, da
se dolo¢ene stranke odpovejo sodnemu nadzoru nad
arbitrazno odlo¢bo, nezdruzljiv s prvim odstavkom
6. ¢lena Evropske konvencije o ¢lovekovih pravicah (v

nadaljevanju EKCP).

Kot je ESCP izpostavilo, pravica do sodnega varstva
ni absolutna in ne nujno pomeni pravice dostopa do
(drzavnega) sodis¢a v tradicionalnem pomenu besede

4 Art.192(1) of the 1987 Federal Private International Law Act: “If none
of the parties have their domicile, their habitual residence, or a business
establishment in Switzerland, they may, by an express statement in the
arbitration agreement or by a subsequent written agreement, waive ful-
ly the action for annulment or they may limit it to one or several of the
grounds listed in Art. 190(2).

5 Vmarcu 2013 je g. Tabbane umrl; njegova Zena in trije sinovi so zadevo
prevzeli in nadaljevali postopek.
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zdruzljivosti odpovedi
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ESCP je zakljudilo,

da omejitev pravice
pritoznikov glede
dostopa do sodis¢a ni
neproporcionalna, ker
sledi razumnim ciljem
ter obenem spostuje
pritoznikovo avtonomijo.
V samo bistvo pravice

do sodnega varstva v tem
primeru ni bilo posezeno

—sodis¢a, ki je del jurisdikcije dolo¢ene drzave. Na pod-
lagi sodne prakse ESCP je izrecna ali konkludentna
odpoved pravicam iz prvega odstavka 6. ¢lena EKCP
dopustna, ¢e je izrazena prostovoljno in nedvoumno,
de so zagotovljena minimalna jamstva, ki ustrezajo po-
menu tega dejanja, ter tak$na odpoved ne nasprotuje
kak$nemu pomembnemu javnemu interesu.® Zato se
na podlagi sodne prakse ESCP prostovoljna arbitraza
lahko $teje za dopustno odpoved pravici do sodnega
varstva, v kolikor je ta odpoved prostovoljna, jasna in
zakonita.” ESCP je te kriterije uporabilo tudi za presojo
odpovedi sodnemu nadzoru nad arbitrazno odlo¢bo.

ESCP pri presoji gornjih kriterijev ni naslo nobenega
indica, ki bi kazal na kakr$no koli prisilo pri sklepanju
opcijske pogodbe in arbitrazne klavzule; prav tako je $lo
za jasno in nedvoumno odpoved, z zagotovljenimi mi-
nimalnimi jamstvi, ki ustrezajo pomenu tega dejanja, saj
so pritozniki sodelovali tako pri oblikovanju arbitrazne-
ga senata kot tudi v arbitraznem postopku. Zahteva pri-
toznikov je bila Ze s strani $vicarskega Zveznega sodis¢a
temeljito analizirana, sodba sodi$¢a pa obrazloZena in ni
kazala na kakr$no koli arbitrarnost.

V naslednjem koraku je ESCP obravnavalo vprasanje
zdruzljivosti 192. ¢lena $vicarskega zakona o medna-
rodnem zasebnem pravu z dolo¢bami EKCP. Najprej
je poudarilo, da EKCP ne predvideva popularne tozbe
(actio popularis) za interpretacijo pravic, priznanih s
konvencijo. Prav tako ne predvideva moznosti pri-
tozevanja posameznikov zoper dolo¢be nacionalne
zakonodaje, zgolj ker menijo, da so v nasprotju s kon-
vencijo, brez da bi bili sami v zvezi s tem prizadeti.
ESCP je pri presoji tega vprasanja izhajalo iz dveh
glavnih vodil, katerim je sledil $vicarski zakonodajalec
pri sprejemanju zakona: prvi¢, promociji Svice, kot
okolja prijaznega mednarodni arbitrazi, z izogibanjem
dvojnega nadzora nad arbitrazno odlo¢bo — najprej v
postopku izpodbijanja arbitrazne odlo¢be in nato Se v
postopku priznanja in izvrsitve; in drugié, zmanj$anju
dotoka zadev na $vicarsko Zvezno sodi$¢e. Po mnenju
ESCPso ti cilji, ki jih je zasledoval zakonodajalec, legi-
timni. Se posebej, ker imajo stranke zgolj moznost, da
se odpovejo tozbi za razveljavitev arbitrazne odlocbe,
¢e izpolnjujejo navedene kriterije, niso pa k odpovedi

Glej npr. A. T. proti Avstriji, $t. 32636/96, 21. 3. 2002.

Glej npr. Transado-Transportes Fluviais do Sado, S. A. proti Portugal-
ski, §t. 35943/02, 16. 12.2003 in Suda proti Ceski, it. 1643/06, 28. 10.
2010.

zavezane. ESCP je na tej tocki opomnilo tudi na drugi
odstavek 192. ¢lena $vicarskega zakona o mednaro-
dnem zasebnem pravu, ki v primerih odpovedi sodne-
ga nadzora $vicarskega Zveznega sodi$¢a nad arbitra-
zno odlo¢bo, v postopku izvrsitve arbitrazne odlo¢be
v Svici predvideva uporabo Newyorske konvencije® po
analogiji, kar zagotavlja nadzor nad resnimi kr$itvami.

ESCP je zakljudilo, da omejitev pravice pritoznikov
glede dostopa do sodis¢a ni neproporcionalna, ker sle-
di razumnim ciljem ter obenem spostuje pritoznikovo
avtonomijo. V samo bistvo pravice do sodnega varstva
v tem primeru ni bilo posezeno.

ESCP je odgovorilo na pomembno vprasanje, ki je
bilo predmet $tevilnih razprav. Svica je ena izmed ju-
risdikcij, ki v zakonodaji izrecno predvideva moznost
odpovedi tozbi za razveljavitev arbitrazne odlo¢be, nji-
hova sodna praksa pa se je vedno zavzemala za pristop,
kateremu je sledilo ESCP: odpoved je dopustna, ¢e je
jasna, prostovoljna in zakonita. Odlo¢itev ESCP kaze
tudi na to, da tak$ne dolo¢be v nacionalni zakonoda-
ji niso Ze same po sebi nezdruzljive z EKCP, saj zanje
obstajajo legitimni razlogi.

8 Newyorska konvencija o priznanju in izvrsitvi tujih arbitraznih odlo¢b
iz leta 1958, Ur. L. SFR], MP, §t. 11/81.



Sporocilo urednistva

Slovenska arbitrazna praksa odslej tudi na portalu Tax-Fin-Lex

Urednistvo

Spostovani naro¢niki revije Slovenska arbitrazna praksa,

z veseljem vas obve$¢amo, da imate z leto$njim letom, poleg tiskanih izvodov revije tudi ekskluzivno pravico
dostopa do vseh (tudi najaktualne;jsih) Stevilk revije v digitalni obliki, na portalu Tax-Fin-Lex.

Revija, ki je namenjena gospodarstvenikom, odvetnikom, pravnikom iz gospodarstva, arbitrom, sodnikom ter
vsem, ki se pri svojem delu ali $tudiju sre¢ujejo z arbitrazo, je v elektronski obliki brezpla¢no dostopna naro¢-
nikom tiskane revije, naro¢niki portala Tax-Fin-Lex pa bodo lahko prebirali vsebino z zamikom dveh $tevilk

— vendar s celotnim arhivom revije.

Zelimo vam prijetno branje, tudi v digitalni obliki!
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Urednistvo

Slovenska arbitrazna praksa je specializirana strokovna
revija o arbitrazi. Namenjena je odvetnikom, pravni-
kom iz gospodarstva, arbitrom, sodnikom ter vsem, ki
se pri svojem delu ali Studiju sre¢ujete z arbitrazo. V
reviji so objavljani aktualni problemski strokovni pri-
spevki s podrodja gospodarske arbitraze.

Objavljamo prispevke v slovenskem, angleskem, nem-
$kem, francoskem, hrvaskem in srbskem jeziku, ki $e
niso bili objavljeni ali poslani v objavo drugi reviji.
Pisec je odgovoren za vse morebitne krsitve avtorskih
pravic. Ce je bil prispevek Ze natisnjen drugje, poslan
v objavo ali predstavljen na strokovni konferenci, mora
to avtor sporo¢iti urednistvu in pridobiti soglasje zalo-
znika ter navesti razloge za ponovno objavo.

Prispevki naj obsegajo najmanj 15.000 znakov skupaj
s presledki in najve¢ 30.000 znakov skupaj s presledki
(avtorska pola). Odstopanja se upostevajo izjemoma.

Prispevki se recenzirajo. Recenzija je anonimna.
Pripombe recenzentov avtor vnese v prispevek.

Prispevku mora biti dodan povzetek, ki obsega najve¢
1.200 znakov skupaj s presledki. Povzetek naj na krat-
ko opredeli temo prispevka, predvsem naj povzame
rezultate in ugotovitve. Splosne ugotovitve in misli ne
spadajo v povzetek.

Avtorji morajo pripraviti kratko predstavitev svojih stro-
kovnih, poklicnih in znanstvenih referenc. Predstavitev
naj ne presega 600 znakov skupaj s presledki. Ce je av-
torjev prispevka ve¢, se predstavi vsak avtor posebej.

Literatura se navaja z opombami pod ¢rto.

a) knjiga:
Priimek, zadetnica imena.: Naslov dela (pri veckra-
tnih izdajah tudi oznacba Stevilke izdaje), Zalozba,
Kraj, letnica, stran.
Na primer: Ude, L.: Arbitrazno pravo, GV Zalozba,
Ljubljana. 2004, str. 1.

b) zbirka, zbornik:
Dodati je treba naslov zbirke/zbornika oziroma
knjige ter priimke in prve ¢rke imen avtorjev ter
morebitnih redaktorjev.

c) ¢lanek v reviji
Dodati je treba naslov revije z navedbo letnika, leta
izdaje in $tevilke ter strani navedenega ¢lanka.
Na primer: Galié, A.: Ustavne procesne garancije
u arbitragnom postupkn, v: Pravo u gospodarstvu,
Zagreb, st. 2/2000, str. 241-260.

d) spletne strani
Navedba spletne strani s popolnim naslovom in z
datumom zadnjega dostopa.
Na  primer:  bttp://sloarbitration.eu/sl/slovenska-
-arbitrazna-praksa (S. 11. 2012).

Stalna arbitraza pri Gospodarski zbornici Slovenije
Slovenska arbitrazna praksa

Dimiceva 13

1504 Ljubljana

Elektronski naslov: arbitraznapraksa@gzs.si



Editorial Board

Slovenska arbitrazna praksa (Slovenian Arbitration
Review) is a specialized journal dealing with all aspects
of arbitration. It is intended for counsels, in-house
lawyers, arbitrators, judges and all those interested in
arbitration through their work or studies.

We publish articles in Slovenian, English, German,
French, Croatian and Serbian, which have not yet been
published or sent for publication to another journal.
The author is responsible for any breach of copyright.
If the article has been published before, sent for publi-
cation to another journal or presented at a conference
the author has to notify the editor about this fact and
the reasons for a new publication. Further, in such ca-
ses the author has to present an agreement of the origi-
nal publisher for the new publication.

Submitted articles should contain between 15.000
and 30.000 characters (including spaces). Deviations
may be considered in exceptional cases.

All articles should be submitted together with a short
abstract of maximum 1.200 characters (including spa-
ces). The abstract should briefly define the topic of the
article and sum up the results and findings. The abstra-
ct should not contain general findings

The authors should submit a brief presentation of their
professional and academic references. This presentati-
on should not exceed 600 characters (including spa-
ces). When the article is submitted in co-authorship, a
presentation of each author is to be submitted.

The submitted articles are reviewed anonymously. The
comments and remarks of the reviewer are to be inclu-
ded in the article by the author.

References should be made in footnotes.

a) books:
Surname, initial letter of the name.: Title (in case of
multiple issues also a reference to the number of the
issue), Publisher, place of publication, year, page.
E.g: Ude, L.: Arbitrazno pravo, GV Zalozba,
Ljubljana. 2004, p. 1.

b) collection of articles:
the title of the collection or the publication, the
surname and the initial letter of the first name and
any reviewers should be added.

c) Journal article:
The title of the journal, the year, the volume num-
ber and the cited page number should be added.
E.g.: Galié, A.: Ustavne procesne garancije u arbitra-
Znom postupku, v: Pravo u gospodarstvu, Zagreb, st.
2/2000, str. 241-260.

d) Webpages:
The webpage should be referred to with the comp-
lete URL and the date of last access.
E.g.: http://sloarbitration.eu/sl/slovenska-arbitrazna-
praksa (S. 11. 2012).

Ljubljana Arbitration Centre

¢/o Chamber of Commerce and Industry of Slovenia
Dimiceva 13

SI-1504 Ljubljana, Slovenia

E-mail: arbitraznapraksa@gzs.si



Narodilnica
na revijo Slovenska arbitrazna praksa

Naroc¢am revijo Slovenska arbitrazna praksa

ime in priimek

*podjetje ali organizacija

postna $tevilka kraj

telefon

e-posta

*mati¢na $tevilka pla¢nika ID za DDV dav¢ni zavezanec

datum podpis

* Izpolnijo samo pravne osebe.

slovenska

arbitrazna praksa



Smernice za arbitre
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ﬁb STALNA ARBITRAZA
PRI GOSPODARSKI
ﬂ ZBORNICI SLOVENIJE

SMERNICE ZA ARBITRE

junij 2015

ARBITRATOR'S GUID

June 2015

ELINES

Dispute Resolution

Since 1928

Resujemo spore
od leta 1928

Stalna arbitraZa pri GZS je izdala Smernice za arbitre znamenom, da arbitrom
sluZijo kot prakti¢ni pripomocek in vir informacij za vodenje postopkov po
Ljubljanskih arbitraznih pravilih.

Smernice vsebujejo informacije, ki so tako opomnik senatu za uspesno vodenje
arbitraznih postopkov, kakor tudi prikaz prakse predsedstva in sekretariata pri
dolocanju stroskov arbitraze in sprejemanju drugih odlocitev v postopkih.

www.sloarbitration.eu/Smernice-za-arbitre
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